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STATEMENT OF QUESTIONS PRESENTED 

In the opinion of the appellee, in addition to the ques¬ 
tions set forth in appellant’s brief, the following question 
is presented: 

Whether Rule 30 of the Federal Rules of Criminal Pro¬ 
cedure precludes the appellant from assigning as error 
the omission of an instruction previously prayed for and 
denied, and one previously granted in substance, when ap¬ 
pellant fails to object to such omission at the conclusion 
of the charge. 
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counterstatement of the case 

At about 9:00 p.m. on the evening of May 2, 1950, the 
complainant, Mrs. Pearlie Mae McPherson, went to a res¬ 
taurant and beer tavern at Seventh and T Streets, N.W., 
called Chick’s Place, (R. 29), where she had agreed to 
meet a girl named Mary, with whom she had worked for 
the preceding three weeks (R. 30). Mary, a boy who had 
gone to school with Mary, and complainant were watching 
television when defendant came up to the table and, the 
place being crowded, asked if he might sit at the remain¬ 
ing seat (R. 33). Defendant commented on complainant’s 
appearing downhearted, and she told him of recently leav¬ 
ing her husband (R. 34). After each had had one beer, de¬ 
fendant took complainant across the street to a nightclub 
called “Little Harlem”, where they remained an hour, each 
having two beers. 


(l) 
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When defendant suggested going some place in the 
Southwest, complainant said it was time for her to go 
home, but on his promise to take her home when she 
wanted to go, she accompanied him to the Southwest (R. 
9, 38). 

There, they had a sandwich at a hamburger place and 
went to another location three doors away, where defendant 
said there was a band (R. 18). Each had two more beers, 
but defendant did not appear affected (R. 11-12). 

After getting in his car to go home, complainant noticed 
the car was not going to the Northwest. In response to 
her protest, defendant told her to “Shut your damn mouth. 
You are going to spend the night with me.” (R. 12). When 
she told him to let her out so she could go home in a cab 
herself, he only increased the speed of the car. (R. 13) 
As they slowed down to turn into a dirt road in the South¬ 
east, at the entrance to a wooded area, complainant jumped 
out of the car and ran for the nearest, and the last home 
before entering the w'oods. (R. 13-14). It was raining 
and she slipped. Half-way to the house, defendant caught 
her, cursed and struck her in the face, and choked her by 
grabbing and constricting her coat collar, thus silencing 
her “hollers”. (R. 14) She said she was going to the 
house to call the police, but he told her to get back in the 
car before he killed her, threatening to choke her until her 
“tongue is out.” He forced her back in the car (R. 15). 

Instead of taking her home, a result complainant expected 
from her threatening police action, he sped up the dirt 
road to its dead end, switched the lights off, and forcibly 
grabbed her. When she refused to move to the rear seat, 
he threatened to kill her, saying, “ If I kill you, it is raining 
and nobody will know it nor find you” (R. 16). He then 
took off his coat, put it on the back seat and, on her re¬ 
fusal to remove her pants, “snatched them off himself.” 
She was struck in the face and choked (R. 58). After com¬ 
pleting an act of sodomy, he got on top of complainant. 
He made three separate penetrations. After the first, as 
he appeared to doze off, she tried to get out from under 
him, but he awoke and continued. After the third time, he 
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fell asleep, and complainant slipped out from under him, 
ran down the road out of the woods and to the first home 
she saw. (R. 18.) 

According to a Mrs. Ball of 1402 Douglas Road, S.E., 
complainant knocked at 3:00 a.m., asked to call the police, 
and stated she had been raped. The complainant was nerv¬ 
ous and crying (R. 86). 

The police found defendant sleeping in the front seat 
at about 3:50 a.m. of May 3rd in the woods where com¬ 
plainant had left him. His pants and shorts were down 
around his buttocks and his coat was folded on the rear 
seat (R. 92-93). Confronted by the complainant’s accusa¬ 
tion, defendant denied knowing anything about it at all to 
Officer Hurley. (R. 92) 

At the precinct defendant steadfastly denied either 
sodomy or intercourse with Mrs. McPherson for the period 
of an hour and fifteen minutes (R. 95). When informed 
by Officer Bryant that his mustache would be examined to 
determine whether he had committed oral sodomy, defend¬ 
ant then said, “I will tell you the truth. I did have sexual 
relations with her. I did not use any force. She willingly 
let me have sexual relations with her and I was going to 
pay her some money for it” (R. 96, 198). 

Defendant signed a statement, after reading it over and 
making a correction in his own handwriting (R. 102, 104), 
in which he gave a detailed statement of what occurred, 
including conversation with complainant and the fact that 
he had had intercourse in the back seat after promising 
complainant some money, which he said he showed her. 
This statement was taken at 4:40 a.m., within two hours 
after his arrest. (R. 103) 

Defendant was unable to give any explanation of the 
fact that he was found in the front seat with his pants 
down, and his coat, neatly folded in the center of the rear 
seat, when he claimed he had intercourse in the rear seat 
(R. 105). Before returning the coat to defendant from the 
rear seat, Officer Bryant searched it thoroughly and found 
nothing in it. (R. 97) However, after defendant had been 
given the coat and was explaining that he had shown the 
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complainant money from his coat, defendant reached in 
the pocket of the very coat that was searched and held up 
in his hands $2.00, saying, “See, here is the $2.00” (R. 98). 

Substantiation for complainant’s statement of being 
struck on the face is found in the testimony of a police 
woman, Anne Franklin, who said Mrs. McPherson’s lip 
was slightly swollen when she saw her at 8:30 a.m. on May 
3rd, five and one-half hours after the rape (R. 165). 

Dr. Rosenberg, called by the defendant to testify as an 
expert to the fact that spermatozoa would normally be pres¬ 
ent in the case of recent intercourse, was asked whether 
spermatozoa would be present if, prior to intercourse, the 
male had ejaculated by reason of having first committed a 
cunnilingual act. His answer was that it would “be pos¬ 
sible but improbable.” (R. 231) 

Defendant, who had on a prior occasion pleaded guilty 
to simple assault (R. 207, 255), testified that it was only 
“by accident” that he went up the dirt road, although he 
had been there on previous occasions at night (R. 190-91). 
He claimed he was drunk, and that he did not recall having 
intercourse with complainant, but did recall that she woke 
him up several times going through his pocket (R. 176). 
He did not claim any money was taken from him. The only 
reason he gave for saying in his written statement that he 
had had intercourse, was that the officers “made me be¬ 
lieve I did have sexual relations.” (R. 197). Defendant 
did not explain his failure to tell the Officer, Bryant, of 
the complainant’s alleged search of his pockets, (R. 203) 
nor his inability on the stand to recall getting in the rear 
seat (R. 202). 

SUMMARY OF ARGUMENT 

I 

Corroboration of complainant’s testimony is found in the 
circumstances of her prompt report to the police and to the 
nearest available person while in a nervous and crying con¬ 
dition; in the secluded area selected by defendant in the 
middle of the night; in the finding of defendant, as de- 
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scribed by prosecutrix, in the front seat with his pants and 
shorts down; in the slight swelling of complainant’s face 
supporting testimony of striking by defendant; in the lack 
of motive for her to lie and in her consistent statements 
before and during trial; in the admission of intercourse by 
defendant in writing, combined with a subsequent denial 
thereof on the stand; in defendant’s contradictory state¬ 
ment of making a detailed account to police and testimony 
on the stand of utter inability to recall because of drunken¬ 
ness. 

II 

Appellant is precluded by Rule 30 of the Federal Rules of 
Criminal Procedure from assigning as error the omission 
from the trial court’s charge to the jury of requested 
prayers that had been previously denied and those that 
had previously been granted in substance, by his failure to 
object at the conclusion of the charge. 

m 

The trial court adequately instructed the jury on the 
subjects of “burden of proof”, “presumption of inno¬ 
cence”, and “reasonable doubt”, having defined the latter 
term seven different ways, so that no error exists in its 
refusal to grant appellant’s Prayers Numbered Five, Six 
and Seven in the precise words in which they were sub¬ 
mitted. 

IV 

The trial court properly refused Prayer Numbered Four 
as framed because it would have permitted an acquittal if 
the evidence was consistent with any hypothesis of inno¬ 
cence, rather than a “reasonable” hypothesis of innocence. 
There was no error in refusing Prayers Numbered Twelve 
and Sixteen as they required the application of the “hy¬ 
pothesis of innocence” doctrine to each fact in evidence 
individually considered. The charge as given correctly 
covered the principle of hypothesis of innocence. 
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V 

There was no error in the denial of Prayer Numbered 
Eleven, embodying the ‘‘absent witness” rule, because 
there was no evidentiary basis for giving it. Appellant 
was not prejudiced thereby because the instruction would 
have permitted the jury to infer the very facts which actu¬ 
ally were received in evidence by means of hearsay testi¬ 
mony of the missing witness. 

VI 

Appellant w^as not entitled to an instruction that the jury 
had the right to consider the “spirit and temper” of the 
prosecution, as embodied in Prayer Numbered Ten, because 
there was no evidentiary basis for such an instruction and 
also because the “spirit and temper” of the prosecution is 
irrelevant to the issue of appellant’s guilt or innocence. 

VII 

Failure to declare a mistrial for the allegedly improper 
argument of the prosecuting attorney was not error in view 
of the fact that the matter argued was not prejudicial and 
no request for a mistrial was made by appellant. 

vm 

There was no error in the denial of appellant’s Prayer 
Numbered Three, as the trial court adequately instructed 
the jury as to the meaning of, and the necessity for, corrobo¬ 
ration. 

IX 

There was no error in denying appellant’s Prayer Num¬ 
bered Two because, insofar as it required the existence of 
threats inspiring “mortal” fear to overcome resistance, 
it was an erroneous statement of the law. The trial court 
fully and correctly instructed the jury on the degree of 
force and fear required. 

X 

The denial of appellant’s Prayers Numbered Nine, Nine 
Amended and Fifteen, was not error because the substance 




of these prayers, namely, the requirement of resistance, 
was given in the court’s general instructions. In addition, 
Prayers Nine Amended and Fifteen were incorrect because 
requiring that consent be gained by threats reasonably 
creating an apprehension of fear, rather than threats 
creating such fear in fact. 

XI 

There was no evidential basis ^or appellant’s Prayer 
Numbered Fourteen, dealing with a “mere narration” of 
intercourse. It was also an incorrect statement of the law. 

ARGUMENT 

I 

There Was Sufficient Corroboration of Complainant’s Testi¬ 
mony to Sustain a Verdict of Guilty 

The facts in the instant case are wholly as strong as those 
in Ewing v. United States, 1942, 77 U.S. App. D.C. 14, 135 
F. 2d 633. In the latter case one of the corroborating items 
was a complaint made to friends within twelve hours and to 
the police within twenty-four hours. Here, the complaint 
was made at once both to the police and to the first avail¬ 
able person, a stranger who had to be aroused at an early 
hour of the morning. In the Ewing case, supra, it appeared 
that “several witnesses with whom she [the complainant] 
discussed the matter on the following day testified to her 
unusually nervous and distraught condition.” Here, imme¬ 
diately following the incident, Mrs. MacPherson was ner¬ 
vous and crying. Also paralleling the Ewing case, the 
evidence discloses an “entire absence of proof of any 
motive on her part to charge appellant with the offense 
other than the reason she gave.” True, the defendant 
attempted to raise the robbery issue by a story that he 
showed her money which he promised her and that he 
distinctly recalled finding her hand going through his 
pocket. But such a theory is incredible because he pro¬ 
fessed to have the same money after the incident, and 
despite the fact that she left after he fell asleep, thus pro- 




viding full opportunity to consummate any intended rob¬ 
bery, nothing was taken. Furthermore, had robbery been 
the motive, complainant would simply have left. 

Several circumstances corroborated the fact of inter¬ 
course following the commission of sodomy by defendant. 
First was his own signed statement, evidence entirely 
lacking in the Ewing case. Then there was the admitted find¬ 
ing of defendant by the police, with his pants and shorts 
dowm, in a position on the front seat as complainant had de¬ 
scribed. Proof of appellant’s lying about the entire thing 
may be found in the fact that he did not change his original 
denial of intercourse until faced with the threat of an exami¬ 
nation of his mustache to prove oral sodomy; that his de¬ 
tailed written statement was entirely at variance with the 
story of being too drunk to remember; that he pretended to 
get $2.00 from a coat pocket previously searched in order to 
establish the fact that he had shown money to Mrs. Mac- 
Pherson; that the coat was found in the middle of the rear 
seat, neatly folded, and defendant in the front seat, in the 
face of his claim that they got in the back seat to have 
intercourse. 

Opposed to this shifting, contradictory testimony was 
that of Mrs. MacPherson. As was said of the complainant 
in Ewing v. United States, supra, “her statements made 
* • • to the police # • and finally at the trial were 

essentially and substantially consistent. Nor were they 
shaken by vigorous cross-examination.” 

There may be added to the foregoing similarities between 
the t-wo cases, other circumstances not found in the Ewing 
decision. Defendant admitted being the one to take com¬ 
plainant to the site of the dead-end road in the woods, 
where he had been on previous occasions (R. 190-91). Thus 
he was the one who selected the secluded area where an 
outcry would be useless and resistance futile. 

A slightly swollen mark was noticed by a police woman 
on the complainant’s lip the same morning (R. 165), which 
was consistent with complainant’s statement of being 
slapped as well as threatened. 
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The foregoing circumstances certainly corroborate the 
testimony of the complainant to bring the case at bar within 
the rule of Ewing v. United States, supra: 

• • • corroboration, in the sense that there must be 
circumstances in proof which tend to support the pros¬ 
ecutrix’s story, is required * * # . 

II 

The Appellant Is Precluded from Assigning as Error the 

Omission from the Court’s Instructions of Those Prayers 

That Were Denied and Those Granted in Substance, by 

Reason of His Failure to Object Thereto at the Conclusion 

of the Charge 

At the conclusion of the trial court’s charge to the jury, 
the following colloquy took place: 

The Court: Is there anything else, gentlemen? 

Mr. Sommer: I have nothing further, Your Honor. 

Mr. Mitchell: No. 

The Court: You may take the case. (R. 296) 

It is the position of the appellee that a party may not 
assign as error either the failure of the court to charge as 
requested, both where the prayer had been denied and 
where granted in substance, by reason of his failure to 
comply with Rule 30 of the Federal Rules of Criminal Pro¬ 
cedure. So far as here pertinent, the rule provides: 

No party may assign as error any portion of the 
charge or omission therefrom unless he objects thereto 
before the jury retires to consider its verdict, stating 
distinctly the matter to which he objects and the 
grounds of his objection. 

In Mundy v. United States, 85 U.S. App. D.C. 120, 176 
F. 2d 32, 1949, this Court was faced with the identical sit¬ 
uation of the case at bar: 

At the conclusion of his charge, the Judge called 
counsel to the bench and invited suggestions as to 
further instructions, but the appellant did not ask 
that the term “reasonable doubt” be defined or fur¬ 
ther explained, nor was objection made to the omission 
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of its definition. • • • 

The appellant’s silence at the bench was a waiver 
of the court’s omission of a definition of reasonable 
doubt, (at p. 121) 

In Villaroman v. United States, -U.S. App. D.C.-, 

184 F. 2d 261,1950, the defendant had been denied a proper 
instruction on character testimony, and the court failed to 
give the equivalent of the requested prayer: 

Objection was made at the time to denial of this 
prayer. However, nothing by way of objection was 
made to the court’s charge, which on the subject of 
character evidence was lacking in any statement 
equivalent to that in the rejected prayer. Hence there 
was a failure to comply with Rule 30 of the Federal 
Rules of Criminal Procedure, 18 U.S.C.A. (at p. 263) 

Both decisions are on all fours with the case at bar and 
preclude appellant from now objecting to the charge as 
given. See also Felton v. United States, 1948, 83 U.S. App. 
D.C., 277, 278, 170 F. 2d 153; Lanham v. United States, 

1950,-U.S. App. D.C. -, 185 F. 2d 435; Coates v. 

United States, 1950,-U.S. App. D.C.-, 186 F. 2d 

338; Macllrath v. United States, -U.S. App. D.C.-, 

No. 10,508, decided March 22, 1951. 

Ill 

The Court Adequately Covered the Subjects of “Reasonable 
Doubt”, “Presumption of Innocence”, and “Burden of 
Proof” in Its Instruction to the Jury, So That No Error Exists 
in Its Refusal to Grant Appellant’s Prayers Numbered Five, 
Six, and Seven, in the Precise Words in Which They Were 
Submitted 

If we assume for the moment that appellant had noted 
an objection to the court’s charge as given, nevertheless 
it is the position of appellee that such instruction ade¬ 
quately covered the elements incorporated in defendant’s 
prayers numbered five, six and seven. 

Prayer Five deals with the necessity of proof by the 
Government of each and every element beyond a reasonable 
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doubt. It also states negatively it is not sufficient “to es¬ 
tablish a probability though a strong one, arising from 
the doctrine of chance, that the fact charged is more likely 
to be true than the contrary.” Prayer Six covers the pre¬ 
sumption of innocence, and Prayer Seven reiterates the 
presumption of innocence as well as the burden of proof. 

What did the trial court charge on these three topics? 

A. Reasonable doubt. 

With respect to reasonable doubt, the trial court de¬ 
fined that phrase in positive terms three times and in 
negative terms four times. Stating it positively, the court 
said that it was (1) “a doubt which is reasonable and it is 
a doubt which is based upon reason arising out of the evi¬ 
dence in the case or lack of necessary evidence”, and “can 
only come into being if it is based upon a conscientious be¬ 
lief after a study of the evidence that there is really rea¬ 
son to doubt the guilt of the defendant;” (2) “the kind 
of doubt which after a full and fair consideration of all 
the evidence, will leave a juror’s mind so undecided that 
he does not have an abiding conviction of guilt which he 
believes would remain unshaken by future thought and 
deliberation;” (3) “the kind of doubt as would cause a 
reasonable, thoughtful person to hestitate to act if con¬ 
fronted with a matter of importance concerning his own af¬ 
fairs.” Then, explaining it negatively, the court told the 
jury that (1) “the doubt the law contemplates can never 
arise from whim or caprice;” (2) “from speculation nor 
conjecture;” (3) “it cannot arise from a reluctance to con¬ 
vict through feelings of sympathy or mercy;” (4) “it does 
not imply proof beyond all doubt because happenings be¬ 
tween human beings seldom can be established to an abso¬ 
lute certainty and the law does not require it.” (R. 289-90) 

WTiat appellant’s contention amounts to is that the judge, 
although he had defined “reasonable doubt” from seven 
different angles, was bound as a matter of law to define it 
still another way, in terms of probabilities. Appellee sub¬ 
mits that all that is required is that the court convey a clear 
explanation to the jury, in laymen’s terminology, of what 
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the law means by 1 ‘reasonable doubt” and that reversible 
error cannot be predicated on the failure to add an eighth 
definition to a group of seven which adequately define the 
phrase. 

In United States v. Egan, 1923, 52 App. D.C. 384, 287 
Fed. 958, a case in which the trial judge had failed to give 
a single definition of what is meant by reasonable doubt, 
this Court paused in its opinion to set forth a comprehen¬ 
sive definition which it considered intelligible to a layman: 

To what purpose is it to tell the average juryman 
that he must be satisfied from the evidence of the guilt 
of the accused beyond a reasonable doubt without 
some intelligent statement of its meaning? A reason¬ 
able doubt may be defined to mean such a doubt as will 
leave the juror’s mind, after a candid and impartial 
investigation of all the evidence, so undecided that he 
is unable to say that he has an abiding conviction of 
the defendant’s guilt, or such a doubt as in the graver 
and more important transactions of life, would cause 
a reasonable and prudent man to hestitate and pause. ’ ’ 
(at p. 393) 

In the case at bar the trial court added to the two ele¬ 
ments viewed by this Court as an adequate definition, five 
others. Certainly a defendant has no vested right to a 
particular definition. Holt v. United States, 1910, 218 U.S. 
245, 253. In that decision, a murder case, the Supreme 
Court briefly disposed of a similar proposition by the ap¬ 
pellant : 

The remaining exceptions relate to the charge. One 
was a refusal to embody an instruction requested as 
to reasonable doubt. The court, however, gave full 
and correct instructions on the matter, and indeed 
rather anxiously repeated and impressed upon the jury 
the clearness of belief they must entertain in order to 
convict. See Dimbar v. United States, 156 U.S. 185, 
199. (at p. 253) 

Appellant does not complain that the instruction given 
was not 11 full and correct, ’ ’ or that the various methods by 
which the judge defined the phrase did not impart a clear 
concept to the jury. His sole reliance is placed upon 
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McAfee v. United States, 1939, 70 App. D.C. 142, 151, 105 
F. 2d 21, a capital case, in which a request identical to ap¬ 
pellant’s Prayer Numbered Five had been denied by the 
trial court. In criticizing the omission, this Court said: 

The italicized portion of this requested instruction 
was not given either in terms or in substance in the 
charge to the jury. Its content might have been in¬ 
ferred from the statement of the duty of proof beyond 
a reasonable doubt and the definition of reasonable 
doubt in the general charge. But again it is not certain 
that the jury would be able, in the absence of a clear 
explanation by the court, itself to understand that prob¬ 
abilities ‘arising from the doctrine of chance are not 
sufficient to establish the essential facts in the case, 
(at p. 151) 

The McAfee opinion does not set forth “the definition” 
of reasonable doubt alluded to as given by the trial judge, 
but it does refer to it in the singular. That opinion cer¬ 
tainly does not hold that a definition in terms of proba¬ 
bilities is an absolute essential when the meaning of rea¬ 
sonable doubt has already been clarified for the jury in 
seven different definitions. 

As a matter of fact, it is open to argument that the pre¬ 
cise definition requested by the appellant, in terms of 
probabilities, would have done more than confuse what 
had been clarified by the previous seven interpretations. 

Suppose the jury were instructed, as per the request, 
“It is not sufficient to establish a probability though a 
strong one, arising from the doctrine of chance, that the 
fact charged is more likely to be true than the contrary.” 
And suppose also that the jurors were given the instruction 
approved by the Supreme Court in Dunbar v. United 
States, 1S94, 156 U.S. 185, 199, that “You are required 
to decide the question submitted to you upon the strong 
probabilities of the case, and the probabilities must be so 
strong as, not to exclude all doubt or possibility of error, 
but as to exclude reasonable doubt.” For, in the words of 
the Supreme Court, “that is unquestionably the law.” 
Then, if the court had stated to the jurors both aspects of 
the law of chance as related to reasonable doubt, he would 
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have been obliged to tell them that, in the words of this 
Court, “probabilities arising from the doctrine of chance 
are not sufficient to establish the essential facts in the case, ’ ’ 
and, in the language of the Supreme Court, the issues must 
be decided “upon the strong probabilities of the case,” 
probabilities “so strong, as not to exclude all doubt or 
possibility of error, but as to exclude reasonable doubt.” 

Appellee contends that the prayer requested, if properly 
modified by the holding of the Supreme Court on the same 
subject, would have confused, rather than clarified, the 
meaning of reasonable doubt already given the jury, and 
therefore the omission of Prayer Numbered Five was not 
error. 

B. Presumption of Innocence and Burden of Proof 

In Prayers Numbered Six, appellant requested an in¬ 
struction that the defendant was presumed to be innocent 
and that he was not required to produce evidence at all on 
the subject. While the court did not give the requested 
charge in the words of the prayer, it did tell the jury as 
follows: 

* • * so the indictment is nothing but an accusation 
or a charge and of that charge the defendant in a crimi¬ 
nal case is presumed to be innocent and that presump¬ 
tion prevails unless, after a full and fair consideration 
of the evidence, the jury should be satisfied beyond a 
reasonable doubt of his guilt because it is never nec¬ 
essary for a defendant to disprove, or rather, to put it 
another way, it is not necessary for a defendant to es¬ 
tablish his innocence. It is always incumbent upon the 
Government to establish his guilt as to each element 
of the offense which happens to be in a charge at a 
given time. (R. 289) 

The criticism levelled at the trial court in the McAfee 
case was that “nowhere were the jury told that the defend¬ 
ant is not required to prove himself innocent or to produce 
evidence at all on the subject of his innocence.” McAfee 
v. United States, supra, 151. But here is the explicit state¬ 
ment that “it is never necessary for the defendant to dis¬ 
prove * * * for a defendant to establish his innocence. 
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It is always incumbent on the Government to establish his 
guilt as to each element.” 

On the question of the burden of proof, the court in the 
preceding excerpt told the jurors that the presumption 
of innocence prevailed until overcome by evidence beyond 
a reasonable doubt and that “it is always incumbent on 
the Government to establish his guilt as to each element.” 

Later in his charge the trial judge reiterated in explicit 
terms the burden of proof: 

As I told you before, each element of that offense 
must be established beyond a reasonable doubt. (R. 
293) 

It is clear, therefore, that the jury was adequately in¬ 
formed as to the substance of the burden of proof and pre¬ 
sumption of innocence. See Byas v. United States, 1950, 
86 U.S. App. D.C. 309, 311, 182 F. 2d 94. 

As to Prayer Numbered Seven, insofar as it deals with 
both of the above topics, the court covered it. However, 
as framed, the latter portion is certainly too broad. It 
reads: “ # * * his (the defendant’s) failure to explain 

anything connected with the case, cannot be considered by 
you as a circumstance tending to prove guilt.” No author¬ 
ity is cited by appellant in support of that proposition. 

If the jury were to follow the instruction as worded, it 
could not take into account the fact that defendant failed 
to explain to the police who arrested him why his pants were 
down when they found him. It would be unable to weigh 
his failure to explain anything to Officer Bryant who ques¬ 
tioned him, for the hour preceding the time a threatened 
examination of his mustache induced him to change his 
story and admit intercourse. Both of these “failures to 
explain” are “circumstances tending to prove his guilt.” 

It is to be remembered also that the defendant was a wit¬ 
ness for himself. As such, his failure on the stand under 
cross-examination to explain such items as his detailed 
statement made when supposedly he was too drunk to have 
remembered, the mysterious appearance of the $2.00 in a 
coat previously searched, the previous admission of inter- 
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course in contrast to a denial of sexual relations on the 
stand, the failure to explain all these items certainly was 
not to be ignored as a matter of law by the jury. In short, 
Prayer Seven was properly denied because an incorrect 
statement of the law, and Prayer Six was given in sub¬ 
stance. 

IV 

The Court Properly Refused Prayers Numbered Four, Twelve 
and Sixteen As Framed Because Erroneous. The Charge 
As Given Correctly Covered Hypothesis of Innocence 

In the instruction to the jury, the trial court charged : 

Another general principle of law is that having 
weighed the evidence in a case, if you believe it to be 
in balance, that is to say, that it gives equal support— 
I am talking about the evidence—that it gives equal 
support to the hypothesis of innocence as it does to the 
hypothesis of guilt, then you must acquit because the 
evidence should exclude the hypothesis of innocence 
reasonably viewed and reasonably evaluated. (R. 
290-91) 

No exception was made to this charge. It fairly states 
the law. United States v. Dolasco, 3rd Cir., 1950, 784 F. 
2d 746, 748; Curley v. United States, 1947, 81 U.S. App. 
D.C. 389,160 F. 2d 229, certiorari denied 331 U.S. 837; Ham¬ 
mond v. United States, 1942, 75 U.S. App. D.C., 397, 127 
F. 2d 752; Cody v. United States, 1923, 54 App. D.C. 10, 293 
Fed. 829. 

Prayer Number Four, as framed, did not specify that 
the hypothesis must be “reasonable” but directed the jury 
to return a verdict in defendant’s favor even if the hypoth¬ 
esis of innocence is less probable. In this connection, vhat 
was said in Beckman v. United States, 5th Cir., 1938, 96 F. 
2d 15, 16, is apropos. In part, the prayer there rejected 
had read, “In other words, the proof must be consistent 
with guilty intent and wholly inconsistent with innocence 
before you should find a verdict of conviction.” In uphold- 
ing the refusal of the trial court to give the requested 
instruction, the Circuit Court said: 
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It is true, where guilt depends entirely upon circum¬ 
stantial evidence, that the burden rests upon the gov¬ 
ernment to prove its case not only beyond a reasonable 
doubt but to the exclusion of every reasonable hypoth¬ 
esis of innocence; but the requested instruction went 
further than this and demanded proof ‘wholly incon¬ 
sistent with innocence’ without regard to whether the 
theory of such innocence was reasonable or unreason¬ 
able. (at page 16) 

Prayers numbered Twelve and Sixteen were an erroneous 
statement of the law because Prayer Twelve applied the 
doctrine of reasonable hypothesis to a single item of evi¬ 
dence, namely, defendant’s conduct, and Prayer number 
Sixteen extended it to each individual fact, considered in 
isolation. The law is that “where all the substantial evi¬ 
dence is as consistent with innocence as with guilt,” the 
jury must acquit because the evidence as a whole does not 
exclude the reasonable hypothesis of innocence. Hammond 
v. United States, supra, 398. Both instructions sought by 
appellant would have required individual consideration of 
various items of evidence, rather than the evidence as a 
whole. 

If one were required to focus his attention separately 
on one piece of evidence at a time, and take the innocent 
interpretation of each as he considered it, the result could 
be entirely different from considering all as a whole. A 
man could take a woman to a wooded area for a criminal or 
innocent purpose, he could have his pants down because he 
was going to have intercourse or because he already had, 
there could be an absence of spermatozoa because no inter¬ 
course took place or because of an ejaculation during an 
act of sodomy, he could make a confession to the police of 
intercourse because they convinced him he had relations or 
because he did have such relations, the prosecutrix could 
make an outcry of rape because it happened or for some 
monetary motive. It is obvious that each fact itself might 
be susceptible of two interpretations and therefore add up 
to innocence if the submitted prayers were followed. In the 
aggregate, however, these items are not susceptible of a 
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hypothesis of innocence. This illustrates the fallacy'of 
the two prayers rejected. 

In passing, it may he noted that the instruction given by 
the court was one to which the defendant may not be en¬ 
titled at all because the evidence of the Government rested 
on direct, eye-witness testimony, and the requested prayers 
are properly given “where the essential facts are proven 
only by circumstantial evidence”. Gurera v. United States, 
8th Cir., 1930, 40 F. 2d 338, 340. 

V 

There Was No Error in the Denial of Prayer Number Eleven, 
Embodying the ‘‘Absent Witness” Rule, Because There Was 
No Evidentiary Basis for Its Being Given and Appellant 
Obtained by Other Means the Benefit of Such Testimony 
of the Missing Witness So That No Prejudice Could Have 
Resulted 

Prayer number Eleven embodies the usual charge respect¬ 
ing the inferences that the jury may draw when a witness, 
peculiarly available to one side, is not called. See instruc¬ 
tion in Billed v. United States, 1950,-U.S. App. D.C. 

—, 184 F. 2d 394, 398. 

It is the position of appellee that there was no evidence 
that the physician who examined the complainant was pecu¬ 
liarly available to the Government. Furthermore, as appel¬ 
lant actually got in evidence the report of the physician, it 
is not possible that the jury could draw any inference more 
unfavorable than the actual evidence. Therefore, it is, in 
effect, “gilding the lily” to permit the jury to infer the 
very fact that appellant managed to get in evidence despite 
the physician’s absence. 

The appellee had included the physician’s name in the 
list of witnesses, the charge being a capital one. Of course, 
that gives defense counsel no right to rely on the physician’s 
being available as a defense witness. Cf. Robinson v. United 
States, 1942, 76 U.S. App. D.C. 29, 30,128 F. 2d 322. It is 
a mere precautionary measure taken to insure that witness’ 
testimony being admissible if, during the trial, it becomes 
relevant. 
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There is nothing in the record to disclose that the physi¬ 
cian was any more available to the appellee than to the 
appellant. Without such evidence before the jury, it would 
have been erroneous to give the requested prayer. Billed 
jf. United States, supra, 398; Egan v. United States, 1923, 
• 52 App. D.C. 384, 395-96; 287 U.S. 958. 

Appellant does not suggest what inference could be drawn 
from the physician’s absence which would be more unfavor¬ 
able than the report of the medical examination made by 
the physician. This report, with its statement “Unable to 
determine if recent intercourse,” was admitted (R. 245). 
He then called as experts three physicians to testify to 
the fact that, in the ordinary rape case, they would expect 
to find spermatozoa present. 

Since the fact desired to be established by the physician’s 
presence, was actually admitted in evidence, it follows that, 
even if the instruction had been proper, the refusal to have 
the jury infer what was already proved, cannot be error. 


VI 


Appellant Was Not Entitled to an Instruction on the “Spirit 
and Temper ’ 9 of the Prosecution, as Embodied in Prayer 
Number Ten Because There Was No Evidentiary Basis for 
Such an Instruction and Because It Was Irrelevant to the 
Issue of Appellant’s Guilt or Innocence 

Appellant cites no authority for the proposition that an 
instruction that the jury should consider the “spirit and 
temper” of the prosecution as it has been brought to bear 
against the accused, should have been given. 

The failure to call the examining physician had nothing 
whatever to do with either the “spirit or temper” of the 
prosecution, which is the only item of evidence which de¬ 
fendant cites as justifying the prayed-for instruction. 
Testimony that the physician was unable to determine if 
complainant had had recent intercourse, if offered by the 
appellee, would not have proved or disproved the Govern¬ 
ment’s charge. The decision not to proffer such evidence 
was therefore traceable solely to a decision of trial judg- 
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ment as to what items of evidence would aid the Govern¬ 
ment’s case. No “spirit or temper” is at all involved. 

Furthermore, even if the prosecution had displayed such 
a quality in the conduct of the trial, unless it is shown to 
have affected the sworn testimony of witnesses by caus- ; 
ing a shading or falsification of their testimony, it is logi¬ 
cally irrelevant. The jury should not take into account 
whether the prosecution was over-zealous or extremely lack¬ 
adaisical, in deciding whether the defendant is guilty. As 
a matter of law, therefore, it would have been erroneous to 
interject into the case the irrelevant issue of the “spirit 
and temper” of the prosecution. 

vn 

Failure to Declare a Mistrial Because of the Allegedly Improper 
Argument of the Prosecuting Attorney Was Not Error in 
View of the Fact that the Matter Was Not Prejudicial and 
No Request for a Mistrial Was Made by Appellant 

The following is alleged by appellant as the basis in the 
record for the court’s declaring sua sponte a mistrial: 

The Court: Proceed, Mr. Sommer. 

Mr. Sommer: May it please the Court, ladies and 
gentlemen of the jury—I should say lady and gentle¬ 
men of the jury, since I see that only one lady has sur¬ 
vived defense challenge. 

Mr. Mitchell: I object to that. 

The Court: Ladies and gentlemen, you will ignore 
the reference to a juror or jurors surviving challenges. 
That is an improper argument and should not be con¬ 
sidered by you at all, so just forget it. (R. 286) 

. How the allusion to the fact that the address should have 
been in the singular “lady” rather than plural, “ladies” 
as there was only one left, prevented the appellant from 
receiving a fair trial, is not explained by appellant. It is 
not claimed that this was a false statement. Nor is any 
argument or inference based on the fact that eleven men 
and one woman were finally chosen. It is a bare comment 
on an admitted fact. 
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Assuming, arguendo that it was improper, however, the 
trial court promptly admonished the jury to disregard it. 
Defendant did not request further instruction, or a mistrial. 
The court did what he was inferentially requested to do— 
stop the prosecutor—and instructed the jury to disregard 
the statement as improper. As this Court said in Yeager 
v. United States, 1900, 16 App. D.C. 356, 362: 

The justice having done all that he was called upon to 
do, there was no ground for an exception to his action. 
He could not, of his own motion, withdraw a juror and 
continue the case for trial before another jury, with¬ 
out affording the defendant, probably, good founda¬ 
tion for a plea of former jeopardy. The defendant 
made no such motion. • • • Having thus elected to 
take the chance of a verdict, without motion or excep¬ 
tion, there is no foundation for the assignment of error. 

To the same effect, see also Lorenz v. United States, 1904, 
24 App. D.C. 337, 391. 

It is also claimed prejudicial that the prosecutor argued 
that defense counsel, who had “reserved’’ opening state¬ 
ment (R. 3), then failed to exercise his right to make one 
because he did not himself “know what the evidence would 
disclose”. (R. 287) It is to be remembered that when he 
took the stand defendant did proceed figuratively to twist 
and turn in trying to explain the new story that he was 
drunk and did not recall what happened, in the face of his 
prior detailed statement of having intercourse. Hence the 
allusion to the danger of his counsel attempting to predict 
what the evidence was going to be. 

Defense counsel did not interrupt argument, nor did he 
request any instruction or mistrial. All that he said, at 
the conclusion of appellee’s opening argument was, “I 
want to call this to Your Honor’s attention”. He then 
proceeded to call it to the court’s attention without a re¬ 
quest for any action. Error cannot be predicated on the 
court’s failure to do what he was not requested to do. 
Yeager v. United States, supra; Lorenz v. United States, 
supra; Fields v. United States, 1906, 27 App. D.C. 433, 450. 
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If every remark made by counsel outside of the testi¬ 
mony were ground for reversal, comparatively few 
verdicts would stand, since in the ardor of advocacy, 
and in the excitement of trial, even the most experi¬ 
enced counsel are occasionally carried away by this 
temptation. Dunlop v. United States, 1896, 165 U.S. 
486, 498. 

VIII 

There Was No Error in the Denial of Appellant’s Prayer 
Number Three, as the Trial Court Adequately Instructed 
the Jury as to the Meaning of, and the Necessity for. 
Corroboration 

Prayer number Three submitted by defendant contained 
an instruction that “in a rape prosecution it is necessary 
and required that there be corroboration to support the 
prosecutrix’s statement”. Appellant argues that the court 
did not “correctly or sufficiently” charge the jury on the 
question of corroboration as requested in the above in¬ 
struction. 

Not only did the trial court inform the jury that cor¬ 
roboration w T as required, but it went into greater detail 
than did the prayer of appellant on the subject. 

It said: “Some corroboration of the testimony of the 
complainant in a rape case should be made or there should 
exist some corroboration. . . . What the law contemplates, 
when it speaks of corroboration in a rape case, is that there 
must be some circumstance or circumstances, in addition 
to the story of the complainant which has the circumstan¬ 
tial effect of corroborating her testimony. . . .” (R. 293- 
294). 

The instruction on corroboration and its necessity was 
given in conjunction with the other requirements for proof 
of the charge of rape which were to be established beyond 
a reasonable doubt, immediately following the statement 
that there must have been carnal knowledge, against the 
will of the woman and by force or putting in fear or both. 
It was therefore clearly stated as one of the essential find¬ 
ings before the jury could return a verdict of guilty. 
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Appellee submits that the excerpt from the court’s 
charge accurately states the necessity for, and the mean¬ 
ing of, corroboration as laid down by this Court in Kidwell 
v. United States , 1912, 38 App. D.C. 566, 573, and Ewing 
v. United States, 1943, 77 App. D.C. 14, 16, 17, 135 F. 2d 
633. 1 

IX 

There Was No Error In Denying Appellant’s Prayer Number 
Two Because It Was an Incorrect Statement of the Law, and 
Because the Trial Court Fully and Correctly Instructed the 
Jury on the Force and Fear Required to Overcome Resistance 

As framed, appellant Instruction number Two reads that 
“the force and, threats which complainant alleged were 
made and used” had to be such as “had the effect of putting 
her in mortal fear”. Government counsel said that he only 
objected to the use of the word “mortal” fear, as that 
meant fear of death, and the trial court replied that he 
“was thinking the same thing,” and thereupon denied the 
prayer as framed. (R. 269) 

It is not necessary that the fear required to negative 
the absence of consent, be “mortal”. If it is a fear of grave 
bodily harm, it is enough. Ewing v. United States, supra. 
In that last-named case, this Court specifically put the re¬ 
quirement in the alternative of mortal fear or apprehen¬ 
sion of grave bodily harm: 

Whatever it may have been in other times, it is gen¬ 
erally settled now that consent is not shown when the 
evidence discloses resistance is overcome by threats 
which put the woman in fear of death or grave bodily 
harm, or by these combined with some degree of physi¬ 
cal force. (Emphasis supplied) Ewing v. United 
States, supra, 16. 

1 “We are aware that a conviction for this offense will be sustained 
upon the testimony of the injured party alone. But where the 
courts have so held, the circumstances surrounding the parties at 
the time were such as to point to the probable guilt of the accused, 
or at least, corroborate indirectly the testimony of the prosecutrix 
(Emphasis supplied) Kidwell v. United States, supra, 573. 

“Corroboration, in the sense that there must be circumstances 
in proof which tend to support the prosecutrix’s story is re¬ 
quired . . .” Ewing v. United States, supra, 636. 




The trial court twice used almost the exact terminology 
of the above excerpt in its charge: 

As I have said to you, in the charge of rape there 
must be an absence of consent unless the consent is 
induced by putting the woman in fear of grave bodily 
harm or death or by the exercise of acutal force against 
her person in order to induce consent. (R. 294) 

Consent is not shown when the evidence discloses 
resistance is overcome by threats which put the woman 
in fear of death or grave bodily harm or by these com¬ 
bined with some degree of physical force. (R. 295) 

The instruction given, therefore, met the requirements of 
the Ewing case and no error can be predicated on the re¬ 
fusal to limit it to the element of “mortal fear”. 

X 

There Was No Error in the Denial of Appellant’s Prayers 
Numbered Nine, Nine Amended and Fifteen, as the Court 
Correctly Instructed the Jury on the Requirement of 
Resistance 

The substance of Appellant’s Prayer number Nine was 
granted (R. 274) and given by the court: 

The resistance on the part of the woman • • • has 
got to be reasonable resistance . . . The importance 
of resistance is simply to show two elements of the 
crime, carnal knowledge by force and non-consent. 

The jury must be fully satisfied of their existence, 
that is, those two elements, in every case by the re¬ 
sistance of the complainant. If she had the use of her 
physical faculties and physical powers at the time and 
was not prevented by terror or the use of brutal force, 
some resistance by the complainant is necessary and 
important ... (R. 294-95) 

Both Prayers numbered Nine and Nine Amended were, 
however, properly refused as framed insofar as they were 
argumentative in assuming the existence of a fact that was 
in issue. Both prayers ended, “then the complainant’s 
failure to oppose constitutes consent”. Complainant posi¬ 
tively stated that she had resisted in the form of jumping 
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out of the car at the first opportunity and running toward 
the nearest home (R. 13-14), that she refused, despite his 
threats of killing her, either to get in the back seat or to 
take off her pants (R. 16). She further testified that she 
tried several times to get away from him, but each time he 
awakened and resumed intercourse (R. 18). Added to these 
actions were verbal protests, including her “ hollers ”, and 
remonstrances that he was hurting her because of her op¬ 
erations (R. 14, 17). Therefore, it could have been er¬ 
roneous for the court to state as a fact to the jury that com¬ 
plainant had failed “to oppose” the defendant. 

Amended Nine was further not required to be given be¬ 
cause it made imperative the finding of specific intent. 

Appellant requested that the jury be told that “It must 
also be established that the defendant intended to accom¬ 
plish his purpose against all resistance and unless these 
facts are shown to you beyond a reasonable doubt, you must 
find the defendant not guilty”. 

“In the crime of rape no intent is requisite other than 
that evidenced by the doing of the acts constituting the 
offense.” Walden v. State, 1941, 178 Tenn. 71, 77, 156 
S.W. 2d 385, and cases there cited. Rape is not a crime 
of specific intent. Therefore, in a case where the court 
had defined the offense of rape itself, it was held unneces¬ 
sary to instruct the jury on the element of intent: 

It is insisted that the first instruction is erroneous 
because it does not define the offense; that it covers 
the whole case and should have included all the ele¬ 
ments ; that it does not require the jury to find that the 
offense was committed with a criminal intent. 

This instruction clearly defines the crime of rape; it 
embraces every element of the crime. • • * Force, 
want of consent, penetration and the utmost resistance 
are stressed in this instruction. ‘When the act itself 
is criminal and necessarily involves a knowledge of 
its illegality, no averment of knowledge or bad intent 
is necessary other than is involved in a statement of 
the facts of the offense.’ (Kelley’s Criminal Law, 
sec. 199.) (Emphasis supplied.) State v. Johnson, 
1926, 316 Mo. 86, 96, 289 S.W. 847. 




26 


See also State v. Corley, 1919, 280 Mo. 21, 25, 217 S.W. 29 
(Carrying concealed weapon: held, no instruction on in¬ 
tent required, “where the statute on which an indictment 
is predicated does not couple with the prohibited act any 
specific intent but makes the commission of the act itself 
the offense.”) 

Therefore it was not necessary for the jury to.find beyond 
a reasonable doubt that it was defendant’s intention to 
accomplish his purpose against (t all resistance”. Pro¬ 
vided he did in fact have carnal knowledge by force, against 
her resistance, and without consent, a verdict of guilty 
would be justified, notwithstanding he intended only to 
overcome some, but not “ all resistance”. 

Amended Nine for appellant was further objectionable in 
requiring that “fear and threats must create a reasonable 
apprehension of immediate great bodily harm, accompanied 
by a showing of force with an apparent power and intent 
to carry out such threats.” 

In the first place, threats by themselves without force 
might be sufficient. This Court has stated the requirement 
as “threats which put the woman in fear of death or grave 
bodily harm, or by these combined with some degree of 
physical force”. Ewing v. United States, supra, 16. This 
is disjunctive, not conjunctive. 

Secondly, the essential finding is not that the resistance 
of the woman be overcome by a “ reasonable apprehension” 
of grave bodily harm, but that it be in fact overcome by the 
threats. Appellant cites no authority for holding that 
threats which would not have convinced a reasonable person 
of impending death or severe injury, but which have con¬ 
vinced the victim in question and thus overcome her resist¬ 
ance, are insufficient. To so hold would be to place a pre¬ 
mium on a rapist’s intimidating an easily frightened or 
unreasonable victim, with knowledge of the fact that the 
gullibility of his victim would provide a good defense. 

Prayer number Fifteen of appellant was subject to the 
same infirmity in requiring “threats of force or violence 
sufficient under the circumstances to produce a reasonable 
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apprehension of great bodily harm”. In addition, it was 
argumentative in referring to “No mere general statements 
of the prosecutrix involving her conclusion, that she did 
her utmost to resist will suffice to establish this essential 
element.’’ Such an instruction implies that there was evi¬ 
dence in the case of only general statements of the victim 
that she did her utmost, something flagrantly at variance 
with the testimony of being choked, threatened with death 
and forcibly penetrated. 

Insofar as this prayer necessitated the “most vehement 
exercise and use of every means of faculty within the 
woman’s power to resist the penetration of her person” 
which “must he shown to persist until the offense is con¬ 
summated,” it runs afoul the opinion in Ewing v. United 
States, supra, 16: 

There are cases, especially older ones from other juris¬ 
dictions, which seem to require resistance to the vic¬ 
tim’s ultimate physical powers in order to sustain con¬ 
viction for this crime. But the law is no longer in this 
last-ditch stage. 

The court instructed the jury that the resistance of the 
woman “has got to be reasonable” (R. 294). That was the 
substance of the only portion of Prayer Fifteen that was 
not objectionable. 

XI 

There Was No Evidential Basis for Appellant’s Prayer Number 

Fourteen 

This prayer was refused by the court because the evidence 
disclosed, not a “mere narration”, but a “narration 
coupled with excitement and weeping” (R. 283). Mrs. Ball, 
the witness to whose house complainant ran in the middle 
of the night, testified that complainant was nervous and 
crying when she reported the rape and requested that the 
police be called (R. 86). 

In his brief, appellant does not deny this to be the evi¬ 
dence. According to the opinion in the Ewing case, one item 
of corroboration of the complainant’s story there, was “that 
complaint was made to friends within twelve hours”. In 
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Roney v. United States, 1915, 43 App. D.C. 533, 535 , 1 ‘com¬ 
plaint’ ’ to a mother within two nights and a day, was held 
to be substantiation. It would, therefore, have been error 
to instruct the jury as a matter of law that there was no 
“alarm or outcry to substantiate the prosecutrix’s testi¬ 
mony.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the judgment 
of the lower court should be affirmed. 

George Morris Fay, 
United States Attorney. 

Joseph M. Howard, 

Joseph A. Sommer, 
Assistant United States Attorneys. 
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APPENDIX 


1 Washington, D. C., 

November 16,1950. 

The above-entitled matter came on for trial before the 
Hon. Henry A. Schweinhaut, United States District Jndge, 
and a Jury, at 10:00 o ’clock a. m. 

Appearances : 

On behalf of the United States: Joseph A. Sommer, 
Assistant United States Attorney. 

On behalf of the Defendant: Curtis P. Mitchell, Esq. 

2 Proceedings 

3 Mr. Mitchell: Reserve the opening statement of 
defense, Your Honor. 

4 Pearler Mae McPherson 
Direct Examination : 

Q. Mrs. McPherson, I direct your attention to the date 
of May 2 and May 3 of this year. Were you living in Wash¬ 
ington at that time? 

5 Q. Were you living with your husband? 

A. No. I had been separated from my husband 
about a week and a half. 

Q. On the night of May 2nd, where did you go? 

A. I went to Chick’s Place at 7th and T. 

Q. 7th and T, Northwest? 

A. Yes. 

Q. Did you go there with someone? 

A. I went alone but I met a girl friend of mine by the 
name of Mary and a friend of hers there. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury.) 

Mr. Mitchell: If the Court please, I want to make this 
request: There was furnished me by the Government a 
list of witnesses that the Government would call Among 
those witnesses was a doctor. I want to know if that doctor 
is present. 

The Court: What do you have to say, Mr. Som- 
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Mr. Sommer: The doctor is in California, Your Honor. 
Mr. Sommer: May I say this, Your Honor, that his testi¬ 
mony, even if he were here, wonld not be relevant inasmuch 
as the defendant admits having intercourse with the 
girl- 

Mr. Mitchell: Do you have a statement signed by the 
defendant that he admitted having intercourse with this 
girl? 

Mr. Sommer : I do. 

Mr. Mitchell: I think I am entitled to have the report 
of the doctor. 

The Court: Do you have a doctor’s report? 

7 Mr. Sommer: Yes. 

The examination, Your Honor, shows this: “In- 
troitus admits two fingers. Uterus normal. Aditus clear. 
Unable to determine if recent intercourse.” 

Mr. Sommer: If there is a more detailed report, the 
hospital would have that. 

The Court: That report is available to you as it is to 
anybody, if there is anything in it. 

8 (Thereupon, counsel resumed their places at the 
counsel table, and the following proceedings were 

had in the hearing of the jury.) 

By Mr. Sommer : 

I ask you whether or not you saw the defendant on the 
night of May 2nd this year ? 

A. I first met him at Chick’s place when we were set¬ 
ting looking at television and having us a beer and he came 
in and asked to join the table. 

Q. Had you ever seen the defendant before that night ? 

A. No, I hadn’t ever seen him before. 

Q. Did he join the group? 

A. Yes, he did. 

Q. How long did he remain with you ? 

A. Well, I guess about 30 minutes there. 

Q. What happened at the end of 30 minutes? 

A. Then we goes over to a place called Little Harlem. 
It is across the street on 7th Street. 

9 Q. Who suggested going to the Little Harlem? 

A. He did. 

Q. Where is the Little Harlem located? 

A. It is across the street from Chick’s. It is on 7th and T. 
Q. What did you two do in the Little Harlem? 

A. We had a couple of beers and looked on at the boys 
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playing the band awhile. Then, I guess about 10:30 I said 

1 was going home and he suggested going some place in the 
Southwest, I believe, and I told him I wanted to go home. 
He said, “Come on and go,” and asked me why didn’t I 
want to go and I told him that if he promised we would 
leave from out there when I wanted to leave and he would 
take me home that I would go so he promised to take me 

home from there so his car was parked across the 

10 street from the Little Harlem and we get in his car 
and we goes out there. 

11 A. Well, before we went in this place that he sug¬ 
gested, we stopped and had a sandwich in a lunch¬ 
room, a hamburger place, the third door from there. We 
had sandwiches there and then we goes in this place and 
he said there would be a band there but there wasn’t any 
band so we played the piccolo downstairs and had a couple 
of beers there and then I asked him to take me home. At 
that time it was about closing time and it was about 

2 o’clock, if 1 am not mistaken- 

By Mr. Sommer : 

Q. You say you asked him to take you home? 

A. Yes. 

Q. What response did he make? What did he answer 
you? 

A. He said, “O.K., but don’t you want another beer?” 
I said, “No, I don’t care for any more. I want to go home 
now.” 

Q. Can you tell us how many bottles or glasses of beer 
each of you had in this last place ? 

A. Only two, that is all. 

Q. Did he have the same number as you ? 

12 A. Yes, he did. 

Q. At the time you met him earlier in the evening, 
I think you said it was 10 o’clock? 

A. Yes. 

Q. Were you able to tell from his breath or from his 
manner of speech whether or not he had recently been 
drinking? 

A. Yes, he had been drinking. 

Q. Did it in any way affect his speech? 

A. No. He acted very nice when I first met him. 

By Mr. Sommer : 

Q. When you left this last place, tell us in your own words 
what happened. 
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A. So we leave there and he said that he would take me 
home. We gets in the car and the onliest way—I noticed 
he wasn’t coming back to Northwest so I said, “You are 
not going to Northwest.” He said, “Shut your damn 
mouth. You are going to spend the night with me.” 

I said, “No, I am not going to spend the night with 
you. You promised when we came over here that 

13 when I asked you to leave that you would.” 

He insisted, “You are going to stay with me all 
night. You aren’t going to go home.” 

I said, “Stop the car and I will get a cab if you don’t 
want to take me.” He started driving real fast then and 
I said, “Please take me home,” and he just kept on going 
so I rolled the glass down but it was raining and he was 
running too fast for me to jump out of the car so I just set 
there and begged him and insisted he take me home and he 
kept on until he gets to the Southeast to a place where he 
went in the woods and when he went in there, he slowed to 
turn in there; so I jumped out of the car and by it being 
raining and slippery I slid and then started running trying 
to make it to a house. 

There was a house on each corner but I was nearest to 
the house on this side (indicating). 

Q. WTiat type of road was it, paved or an unpaved road? 

A. He was turning off on a dirt road up in the woods. 

Q. Had he turned off on the road at the time you 

14 jumped out of the car? 

A. Yes; he was turning then when I jumped out. 

Q. You say you ran? 

A. Yes, I ran. 

Q. Did you reach the house to which you were running? 

A. No, I didn’t get quite half way before he caught me. 

Q. At the time you ran, had he yet stated to you what 
he intended to do? 

A. No; he never said anything like that. 

Q. How far from the car did you get? 

A. I got about as far from the car, I guess, as from here 
to the back of this room. 

Q. When you got that far from the car, what happened 
to you? 

A. He ran and caught me and started choking on me and 
cursing me and smacked me in the face. He choke me. I 
had a heavy green coat with a scarf tied around my neck 
and he choked me so tight I couldn’t holler any more. 

Q. Did you attempt to make any outcry? 

A. Yes, I hollered but he stopped me by choking me. He 
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asked me what in the hell was I trying to do? I said I was 
going to the honse and call the police, I said, “because you 
promised to take me home.’ , 

He said, “Come on back in this car before I kill you,” 
and he cursed again. I said, “You promised to take me 
home and you aren’t taking me home.” 

15 He said, “Come get in the car. I will choke you 
until your tongue is out.” 

He snatched me back in the car. Then he said he was 
going to take me home and I thought by saying I was going 
to call the police he would take me home then. 

A. So he gets in the car and I thought he was going to 
take me home but he speeded on up into the woods and he 
goes up there as far as, I think it was a dead end, and then 
he switched the lights off real tight and then he grabbed me. 
Q. Were there any houses around there? 

A. No; nothing but woods. 

Q. Woods on either side of the car? 

A. On both sides, yes. 

Q. What did he do when he turned the lights off ? 

A. So he turned the lights off and, of course, the 

16 glass was rolled up because it was raining. He turned 
the lights off and switched the motor off and then 

he tells me to get in the back. I said, “I am not going to 
get in the back.” He said, “I am going to kill you,” and 
he cussed me. He said, “If I kill you, it is raining and 
nobody will know it nor find you.” 

I said, “You might as well kill me in the front seat as 
in the back as anywhere, so I won’t get in the back.” 

He took off his coat and throwed it in the back and he 
tells me to take my pants off. I refused so he snatched 
them off him self. Then he gets down on me. I don’t 
know- 

Q. In what position in the car were you at that time? 

A. He snatched me around and my head was lying kind 
of under the steering wheel. 

Q. In which direction were your feet pointing? 

A. The passenger way of the car. 

Q. Tell us what he did when you were in that position. 

A. He gets down on me first. 

17 Q. Tell us exactly what he did. 

A. He gets down on me. I don’t know for how 
long and then he had relationships with me and I don’t 

know how long- 

Q. He what- 
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The Court : Had relationship with her. 

By Mr. Sommer : 

Q. Before he had relations with yon, what did he do? 

A. He gets down and puts his mouth on me first. 

Q. On what part of you did he put his mouth ? 

The Court: Was it your private parts? 

The Witness: Yes, it was. 

By Mr. Sommer : 

Q. After that, what did he do? 

A. Then he has relations with me and he goes off to 
sleep and after he did that for a long time, I told him he 
was hurting me. 

Q. Did you tell him anything at the time he was doing 
this? 

A. I told him he was hurting me; that I had had two 
operations and that I couldn’t stand it. I said, “Don’t you 
feel my operation? He said he wasn’t looking for no 

18 damn operation. I said, “I have had two operations 
and I can’t stand this.” He pushes down on my 

stomach like he did it just for meanness. Then he says, 
“I am going to stay on you all night.” 

I said, “No, you are not.” He dozed off to sleep on me, 
so when he dozed off to sleep I tried to push him up and I 
woke him up by trying to push him off me and so he 
started hack again. 

Q. You say he started back again, you mean he had 
relations with you again? 

A. Yes; so I pushed him, tried to push on him the second 
time and I also woke him and he started again so, the third 
time he started to sleep I just let him sleep until I knew 
he was fast asleep because he was snoring so then I pushed 
him up enough to get from under him. That is when I 
slipped out of the car and ran and ran out of the woods to 
this lady’s house. I can’t recall her name. 

Q. Do you recall the distance, how far you went until 
you came to the house? 

A. It seemed like it was at least half a mile up in the 
woods. I don’t know just how far it was but it was a good 
ways up in the woods so I ran to the house and left him 
asleep. I ran out of the car- 

Q. Before you go any further, you testified that you told 
him you had two operations. Did you tell him any- 

19 thing else ? 
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A. I told him he was hurting me and to please stop. 
I said, “You done did everything you want to do, why don’t 
you get off of me?” He told me to shut my damn mouth, 
that he was going to stay on me all night. 

Q. Did he have his hands on you at that time ? 

A. Had his arms holding me down like that. 

Q. Once you got out of the car, where did you go 1 
A. I ran to this lady’s house. I can’t recall her name. 
I knocked, rung the door bell until I woke them, and I 
asked her would she please hurry and call the police. 

A. I told her I had just been raped and would she call 
the police quickly before he escaped. 

20 Q. After the police were called, what did you do? 
A. So she called the police and the police came and 

asked me what was wrong and I told them what had hap¬ 
pened and that he was still down there because we were 
watching from the front window to see if he came out. 

The Witness: So I taken the police back down there my¬ 
self. 

Q. Were you with the police when you got to the end of 
Douglas Road? 

A. Yes, I was with them. 

Q. Were you with them when they looked inside the car? 
A. Yes, I was with them. 

21 Q. Did you see the defendant? 

A. Yes, I did. 

Q. In what position in the car was he at that time? 

A. He was laying kind of over like this (indicating) up 
against the seat in the same direction that I pushed him. 
That was the way he was lying then. 

Q. Was he awake or aleep at that time? 

A. He was still asleep. 

Q. While the officers were present, did you make any 
statement to the defendant? 

A. No; I didn’t say anything to them. The police officer 
asked him what had he done to me and he said, “Nothing,” 
and the police officer asked him, “Where are you at?” He 
said, “In my back yard.” 

They said, “You are in no back yard. You are in the 
woods.” 

They said, “What have you been doing to this girl?” 
He said, * ‘ I haven’t been doing anything to her. ’ ’ He looks 
up at me and I didn’t say anything to him. 

The police told him to get up and put his clothes on, to 
get out of the car and put his clothes on. 
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Q. At that time, how was he dressed? What was the 
state of his dress? 

A. His clothes were all down. 

Q. What clothes are you referring to? 

22 A. His pants and all was down. 

Q. Did he have anything under his pants in the 
way of clothing; shorts? 

A. He had his shorts on but they was unbuttoned but 
they were still on but his pants was dropped down. 

Cross-examination. 

• •••••• 

29 By Mr. Mitchell: 

Q. What is the name of this person that you went to this 
place with? 

30 A. I went alone, but I met Mary there. 

Q. She is a friend of yours, isn’t she? 

A. I met her the three w T eeks I was working down there 
with her. 

Q. Had you made arrangements, an engagement and were 
you to meet her there? 

A. Yes, I was. 

Q. But you don’t know where she lives? 

A. No, I don’t know where she lived. 

Q. Who else was in there with you, in company with you, 
if anyone? 

A. There was one more boy that she knew from school 
days. I didn’t know him. It was the first time I met him 
but she introduced us and the three of us were sitting and 
talking and having us a beer and looking on at television. 

Q. How long had you been there before you saw the de¬ 
fendant? 

A. We had been there about an hour. 

Q. What time would you say it was that you went there? 

A. I was to meet her at 9. 

Q. What time did you get there? 

A. It was around 9. 

31 Q. So then it was 10 or somewhat a little after 10 
when you first saw him, is that correct? 

A. Yes. 

32 Q. Isn’t it a fact that you went into Chick’s to pick 
up someone? 

A. No, that is not. 

Q. Was it customary for you to go out with men that 
you didn’t know? 
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A. No. 

Q. Is this the first time that you had ever done that? 

A. Yes, it is. 

33 Q. Was he having any drink at the time you saw 
him? 

A. I didn’t see him until he come up to the table and 
asked to sit down and he asked if we cared for a beer, 
and we said, “No, thank you”. So he asked the waiter to 
bring him a beer so he had a beer there. 

34 Q. Did you have a conversation? 

A. He just asked me my name and told me his and 

asked me if I was married or not and I told him- 

Q. You told him what? 

A. He asked me if I had been married or not and I told 
him, “Yes, I was married, but I had left my husband.” 

He asked me why I was so downhearted and we were 
talking about affairs and that is why he suggested taking me 
out to that place. He asked me if I had ever been to that 
place and I told him no. I said, “My husband and I didn’t 
visit night clubs.” He said he wanted +o take me out there 
and show me a nice time; that there was a band out there 
and all. 

• •••••• 


36 Q. There came a time that the two of you decided 
to leave, is that correct? 

A. Yes. 

Q. And you decided then to go to this Little Harlem ? 

A. Yes. 

Q. That is a place similar to the one that you had just 
left, isn’t it? 

A. Yes. First, we was going just downstairs to get us a 
sandwich there but they didn’t have any sandwich in the 
Little Harlem so then he suggested going upstairs because 
there was a band upstairs. They had a little 4-piece band 
upstairs so we goes upstairs and sit down and look on at the 
band a while and that is when I had a beer with him there 
after we couldn’t get a sandwich. 

37 A. I can’t remember just what time we left there. 

Q. Just your best estimate. 

A. I just can’t recall the time we left there. 

Q. Can you approximate it? 

A. Maybe we stayed there about an hour. I don’t know. 

Q. Would your estimate be that you left there about 
11:30? 
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A. Maybe about 11:30. 

Q. Did you have drinks there ? 

A. We had two beers each. 

38 Q. What were you talking about during this hour 
or so that you were at the Little Harlem ? 

A. We wasn’t talking at all. We was sitting right near 
the band and looking at the band and laughed and clapped 
as the band played. 

Q. Now, then, you left there? 

A. Yes. I told him I was going home so he said, ‘ ‘ Come 
on, let’s go out—let me take you out to some place in the 
Southwest.” I can’t recall the name of the place. He 
named it and asked me if I had ever been out there, and I 
told him no. He said, “It is a nice place. They have a big 
band out there. Let me take you out there and show you 
the place. ’ ’ 

I said, “It is time for me to go home now.” He said, 
“Come on, I will bring you back whenever you want to 
come home.” 

I said, “If you will promise me to take me home when I 
want to, I will go with you.” 

He said his car was right across the street so I 

39 went. The third door from this place was where we 
had the sandwiches. There wasn’t any band there. 

There was only one man practicing. 

Q. About what time would you say that was, Mrs. Mc¬ 
Pherson? 

A. I don’t know how long it taken him to get out there. 
I don’t know. But we played the piccolo downstairs after 
there wasn’t any band there and we had a beer there. 

Q. How many beers did you say you had? 

A. We had two beers there and played the piccolo. Then 
that is when I asked him to take me home. I guess then it 
was around 2. 

Q. Was it raining when you came from Chick’s place? 

A. Yes, it was raining. 

Q. Did you have an umbrella? 

A. Yes, I did. 

40 Q. Did you meet anyone at any of these places that 
either knew you or gave any indication that they 

knew him? 

A. No. 

Q. When you were at Chick’s when you first met him, did 
either the young lady who was with you or the gentleman 
that was there seated with the two of you indicate whether 
they knew him or not? 
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A. No, they did not. 

Q. Did yen introduce them to him or did he introduce 
himself? 

A. He introduced himself because I didn’t know him 
myself. 

Q. Then when you went to the Little Harlem, did you 
meet anyone there who knew you? 

A. No, I did not. 

• •••••• 

46-A Mr. Mitchell: May we approach the bench, Your 

Honor? 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the jury.) 

Mr. Mitchell: Mr. Sommer said that he has in his pos¬ 
session a statement signed by the defendant. I should like 
to ask at this time that it be made available to me. 

Mr. Sommer: May I be heard on that, Your Honor? 

The Court : No, because I am not going to do it. 

Mr. Mitchell: So the record will be straight, I object 
on the basis which has been set by precedent that I am en¬ 
titled to it even before trial. 

The Court : No, not now. I deny the motion. 

Peaelie Mae McPherson, resumed the stand and testified 
further as follows: 

• •••••• 

52 Q. Was it raining hard enough to cause one to 
leave their windows up? 

A. Yes, it was. 

53 Q. And were they up during the whole time that 
you were in the automobile? 

A. Yes, they were, only the time that I rolled it down 
myself. 

Q. When was it that you rolled the windows down? 

A. When we was on our way back and I rolled it down 
for I was going to jump out but he was running too fast. 
Q. You were going to jump out of the window? 

A. Out of the car door, of course. 

Q. Who rolled it back up? 

A. He did. 

• •••••• 

57 Q. Were you choked once or more than once? 
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A. Well, I was choked when I jumped around and he 
caught me. I was choked then. He choked me and then 
once in the car he grabbed me again. 

Q. He only choked you once again in the car? 

A. Yes. 

58 Q. You said you were struck. Where were you 
struck? 

A. In my face. 

Q. Struck with his open hand or with his fist? 

A. I can’t remember. All I know is I was struck. 

Q. Where ahouts on your face, ma’am? 

A. Just struck me along there (indicating). 

Q. Did it bruise you? 

A. No; but it swelled a little. It was hurting. 

A. Yes; I was taken to the hospital. 

Q. The doctor told you there, did he not, that he didn’t 
see any evidence of your having been- 

Mr. Sommer: Objection, on the ground that what the 
doctor told her is an attempt to get in by hearsay opinion 

evidence on the part of someone who is not present- 

Mr. Mitchell : He is going to exclude any chance of doing 
that by not having the witness here. 

59 The Court: You could have had him here if you 
wanted him. 

Mr. Mitchell : I contend I had a right to rely on his state¬ 
ment in here that he was going to produce that witness. 
That witness was most peculiarly available to him and he 
tells me, in the list of witnesses, that he is going to have 
him here and I think I can rely on it. 

The Court : I am going to let her answer that. The Gov¬ 
ernment cannot now produce the doctor to clear up the 
situation. 

Mr. Mitchell: 

(Thereupon, the last question was read by the reporter 
as follows: 

“The doctor told you there, did he not, that he didn’t 
see any evidence of your having been”-) 

60 By Mr. Mitchell : 

Q. -of your having been choked? 

A. He didn’t look at my face at all. He just examined 
my body. 

Q. Did you tell him about being choked? 

A. No, I didn’t tell the doctor. 


41 


Q. Did you tell him about being struck in the face? 

A. No; because he didn’t give me time. He just exam¬ 
ined me. 

Q. When he examined you, he told you he didn’t find 
evidence of your having been attacked, didn’t he? 

A. No, he did not. 

61 Q. As a matter of fact, all of this arose, did it not, 
because you were afraid to go home at the time, the 

hour, to your husband, weren’t you? 

A. Afraid to go home to my husband? 

Q. Yes. 

A. I wasn’t living with my husband. 

Q. You are positive of that? 

A. Why should I be afraid to go home to him when I 
wasn’t living with him? 

Q. I mean you are certain that that is true? 

A. Yes, that is true. 

Q. Isn’t it a fact that you previously testified under oath 
that your husband was at home in the same house where 
you lived? 

A. That is true. 

Q. He was home, wasn’t he? 

A. I don’t know if he was home or not. I said he was 
living in the same apartment that I was but we wasn’t liv¬ 
ing together. We wasn’t living in the same room. 

Q. You were living in the same apartment but not the 
same room? 

62 A. Yes, that is right. 

A. I was operated on twice. 

Q. Yes. Would you tell us the nature of the operation? 
A. I was operated on for two pregnancies. 


68 Q. Did he choke you first or strike you first? 

A. He grabbed my coat and scarf and choked me 
like this (indicating) and asked me where in the hell was I 
going and then he smacked me. 

Q. Incidentally, did you have a knife on you? 

A. No; I didn’t or I would have used it. 


70 Q. At the time that happened when you were first 
choked and then you say you were smacked, were 
you excited? 

A. Yes, I was excited. I was scared to death. 


Q. Had you at that time been threatened ? 

A. That is when he did say he would choke my tongue 
out and all of that. 

Q. That is while he was choking you? 

Yes 

Q. You heard all of that? 

A. Yes. 

Q. And then he forced you back to the automobile, did he? 
A. Yes. 

Q. Did he grab you by the arm? 

A. No; he had me by my neck. 

71 Q. He had you by the neck and was bringing you 
back to the car? 

A. Yes. 

Q. Were you gasping for breath at that time ? 

A. Yes; I was just begging him to turn me loose. He 
told me then he would take me home if I would get back 
in the car. 

• •••••• 

73 Q. Did he take your pants oil? 

A. He tore them off. 

74 Q. Were you standing, sitting or lying down at 
the time they were taken off? 

A. I was lying kind of down. 

Q. Lying kind of down. Can you explain to us what 
you mean? 

A. I mean I was just laying over in the car like that 
(indicating). 

Q. Where was he at that time ? 

A. He was down in between my legs, sitting on the seat 
of the car on his knees. 

75 Q. In regard to your feet, were they on the floor 
of the car? 

A. Yes, they were. 

Q. Were you at that time holding your legs all together 
to try to keep him from bothering you? 

76 The Witness: Yes. 

By Mr. Mitchell : 

Q. Did he go up under your clothes to get your panties 
and take them off ? 

A. Yes. 

Q. Had he pulled your dress up ? 
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Q. What did you do to prevent his taking your panties 
off? 

A. I insisted on him not. He started choking on me 
again and toid me he was going to kill me and I was just 
scared to death so I don’t know what happened. 

Q. Did you do anything physically? I mean did you 
push, shove, or do anything ? 

A. I pushed on him but I didn’t try to fight him. 

77 Q. As a matter of fact, you didn’t want to fight 
him at that time, did you ? 

A. Would you try to fight a man in a woods like that 
alone without no one to protect you? I wouldn’t. 

78 Q. Did he force your legs apart at that time? 

A. Yes. 

Q. What, if anything, did you do to prevent his doing 
that? 

A. I just pushed him off and he insisted and went on. 

Q. Did you move out of the seat? 

A. No, I didn’t move out. 

Q. Or cross your legs, did you do that? 

A. No. I tried to hold my legs together and he snatched 
my legs on open anyway. 

• •••••• 

81 Q. During the course of this relationship, did there 
come a time when you told him that he had then done 

what he had wanted to do and to quit? 

A. Yes. 

Q. Did he quit at that time? 

A. No. 

Q. Did there come a time then that he engaged in further 
relations with you? 

The Witness: Yes, he did. 

By Mr. Mitchell: 

Q. In all, how many times, two or three times? 

A. He was with me three times. ^ 

Q. Isn’t it a fact that when you went to the hospital the 
doctor said, in your presence, that it was impossible to 
determine whether you had had a recent intercourse? 

A. The doctor didn’t say anything before me. 

Q. Were any of your clothes torn other than the panties 
you have told us about? 

82 A. No. 

Q. About your stockings, did you get any runs in 
your stockings ? 


A. Yes, I did. 

Q. Do you have them? 

A. No. 

Q. Did you turn those over to the police? 

A. No. 

Q. Was there at any time a conversation had between you 
and this defendant with regard to money being given to you? 
A. No. 

Q. Did you have any money of your own? 

A. Yes, I did. 

• •••••• 


84 Marian S. Ball 

Direct Examination: 

Q. Where do you live? 

A. 1402 Douglas Road, Southeast. 

85 Q. I direct your attention to the early morning 
hours of May 3. Where were you at that time ? 

A. In the early hours ? 

Q. Yes, early in the morning. 

A. I was in bed asleep. 

Q. Did anything awaken you during the night? 

A. About 3:00 o’clock in the morning of May 3 someone 
knocked on my door. 

Q. Who knocked at your door? 

A. Well, it was a strange colored girl. She gave her name 
as Pearlie Mae McPherson, and asked me did I have a tele¬ 
phone. 

86 • Mr. Mitchell: Objection, if the Court please. 

The Court: On what ground; hearsay? 

Mr. Mitchell: Yes. 

The Court: No. It is definitely relevant in this type of 
case for reasons that ought to be obvious. I overrule the 
objection. 

A. She asked me did I have a telephone, and I said yes. 
She asked me would I let her come in to call the policemen 
because a man had raped her. 

Q. Can you describe what her emotional state was as it 
appeared to you, only her appearance? 

The Court: Don’t answer yet. Do you object to that? 
Mr. Mitchell: Yes. 

The Court: I overrule the objection. 

Now answer it, please. 

The Witness: What was the question? 




The Court: How did she appear to you, emotionally? 
The Witness : She seemed to be nervous and crying. 

By Mr. Sommer: 

Q. Did you call the police ? 

A. Yes, I did. 

Q. What did Pearlie Mae McPherson do in the meantime ? 
A. She stayed there until they came. 

87 Q. How soon after did the policemen come? 

A. It was about an hour after. I figure about 4 :00 

o’clock. 


88 Thomas F. Wert 

Direct Examination: 

Q. Officer, would you please state your full name and 
assignment? 

A. Private Thomas F. Wert, assigned to No. 11 Precinct. 

Q. When you arrived at Mrs. Ball’s house, did you find 
anyone else besides Mrs. Ball there? 

A. Yes, sir, the complainant was there. 

89 Q. Without relating what she stated to you at 
that time, did you remain at the house or go else¬ 
where ? 

A. Yes, sir; we went up about half a block up the street; 
half or three-quarters of a block to 2600 Douglas Road to a 
parked automobile. 

Q. Will you describe what Douglas Road in that last 
block is like, the type of road? 

A. It is wooded on three sides. It is dead-end. 

Q. Did you find a car parked there? 

A. Yes, sir; the car was up as far as it could go. 

Q. In which direction was it faced? 

A. Facing towards the woods. 

A. We found the defendant sitting in the center of the 
front seat. He was asleep. He had his trousers and his 
underclothes down over his buttocks; his privates exposed. 

Q. You say he was sitting. Can you indicate by a posi¬ 
tion you take in this chair the position he was in in the 
front of the car? 

A. Well, the lower part of him was sitting in the mid¬ 
dle of the seat and he was leaning sort of to one side. 

Q. Did you awaken the defendant? 

90 A. Yes, sir. 
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Q. Did you question him at that time ? 

A. I asked him what he was doing there, and he said, 
“What do you mean I am doing here? I am in my own 
hack yard.” 

I Q. Did you have Pearlie Mae McPherson with you at the 
time? 

A. Yes, sir. 

Q. Did you make any statement to him about her accusa¬ 
tion? 

A. Well, at that time he was still pretty groggy. He 
had been drinking, had the odor of alcohol on his breath and 
he denied her accusations, so we took him to the station. 

Q. Did you question him then as to whether he knew 
her? 

A. Yes, sir. 

Q. What did he say? 

A. He said he had met her that night. 

Q. Was this a one-seated or two-seated car? 

A. Two-seated. 

Q. Did it have back doors ? 

A. Yes; I am positive it had back doors in it. 

91 Q. Did you question him about his pants being 
down? 

A. Yes, I questioned him about it. He didn’t want to talk 
much about it. When he got out of the car his pants fell 
i down and he had to pull them back up again. 

Q. When you questioned him about it, what did he say? 

A. I am not too positive what his conversation was about 
that. 


Carl M. Hurley 
Direct Examination. 

By Mr. Sommer : 

Q. Would you state your full name, Officer, and your 
assignment ? 

i 92 A. Private Carl H. Hurley, assigned to No. 11 
. Precinct. 

Q. Did you accompany Officer Wert when he went out to 
Douglas Road? 

A. I did, sir. 

Q. Were you present when the car was reached? 
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A. Yes, sir. 

Q. Did you see the defendant there ? 

A. I did, sir. 

Q. Did you have a conversation with him about the charge 
which had been made by Pearlie Mae McPherson? 

A. Yes, I did. 

Q. Tell us, as best you can, what you remember that he 
said. 

A. He denied knowing anything about it at all. 

Q. What was the condition of his clothing? 

A. Well, when we found him, he was sitting in the front 
seat of the car about the middle of the seat, and his 
93 pants and shorts were down around his buttocks. I 
asked him to step out of the car and his pants fell 

down. 

Q. Where was his coat at that time? 

A. His coat was laying on the back seat. 


94 James G. Bryant 
Direct Examination: 

95 Q. On May 3 of this year, what squad were you 
attached to? 

A. The Sex Squad of the Metropolitan Police Depart¬ 
ment. 

A. I talked with the defendant at about 5:40 a.m. in the 
office of the Sex Squad at police headquarters, 300 Indiana 
Avenue, Northwest. 

I advised him of the allegations of the complainant and 
he told me that he knew nothing at all about it. He remem¬ 
bered meeting the girl earlier in the evening, having beer 
with her and having her in his automobile. He denied 
having had sexual relations with her or having committed 
sodomy upon her. 

I questioned him further. At this time, I went into 

96 detail about the alleged act of sodomy. I told him 
that his mustache would be examined in an effort 

to prove whether or not he had committed oral sodomy on 
the complainant. At this time, after telling him about the 
tests that I proposed to have conducted, the defendant said, 
“I will tell you the truth. I did have sexual relations with 
her. I did not use any force. She willingly let me have 
sexual relations with her and I was going to pay her some 
money for it.” 



He denied having committed the act of sodomy on her. 
I took a signed statement from the defendant at that time 
setting forth those facts. 

Q. Incidentally, did you discuss with him the question of 
money? 

A. Yes. The first mention of money was made while the 
statement was being taken. At that time, he told me that 
he was going to pay her some money. There was no men¬ 
tion at that time about the amount. 

After I had finished taking the statement, I had seated 
him back in the back part of the room and was putting 
the carbon paper away and that sort of thing. I went 

97 back to get him to take him down to the cell block. 
He said, “See”, and he reached in his pocket and 

said, “here is the money that I was going to pay her.” He 
pulled from his suit coat pocket, the upper pocket, two one 
dollar bills rolled. 

Q. Just a moment, Officer. Do you know when that coat 
was given to him? 

A. Yes. When I responded to No. 11 Precinct, he was 
seated behind the rail at No. 11. He was not wearing his 
coat. I went to search his automobile for any possible 
evidence. In searching the automobile, I observed his coat 
or a coat, a suit coat, lying across the back seat of the car. 
I took the coat. I searched the coat. I took it into the 
station house and gave it to him. 

At the time I searched the coat, I did not find any money 
in any of the pockets. I made a thorough search because 
he was a prisoner. 

98 Q. Was it after he put on the coat that he said to 
you, “See, here is the $2”? 

A. It was about an hour afterwards and he took it from 
the upper coat pocket. 

99 The Witness: I told him at that time, sir, that I 
had examined his coat earlier before I had given it 

to him and that at that, time there was no two one dollar 
bills in his upper coat pocket. 

Q. What did he say to that? 

A. He insisted that it was in there all along. 

• •••••• 

101 Q. Did he sign Government Exhibit No. 1-A in 
your presence? 

A. He did, sir. 
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Q. Was he advised of his rights before he signed 

102 both of those statements? 

A. The defendant was advised of his rights at the 
beginning of our conversation and before the statement was 
taken. He was further advised of his rights before he 
signed it and requested to read the first part of the state¬ 
ment. 

It was first read to him and then he was requested him¬ 
self to read it. 

Q. I notice in the typing on Government Exhibit 1-A 
there is some ink writing in the body of the statement. Who 
put that writing in? 

A. The defendant himself added that part. 

Mr. Sommer: At this time, I offer in evidence Govern¬ 
ment’s Exhibit No. 1-A for identification as Government’s 

Exhibit 1-A. 

103 Mr. Sommer: At this time, may the statement be 

read to the jury? 

The Court: Yes. 

Mr. Sommer: “Sex Squad, Metropolitan Police De¬ 
partment, Washington, D. C. Wednesday, May 3, 1950 
5:40 a.m. 

“To: John Warner McGuinn, colored, 31 years of 123 
16th Street, Southeast. 

“By: Precinct Detective James G. Bryant who has 
identified himself to Defendant McGuinn as an officer 
of the Metropolitan Police Department. 

“McGuinn, you are being held in connection with 
the alleged rape and act of sodomy committed upon 
Pearlie Mae McPherson, colored, 24 years, 613 Florida 
Avenue, Northwest, which is alleged to have occurred 
at about 3:00 a.m., 5-3-50 while in your automobile 
parked in the 2600 block of Douglas Road, Southeast. 

“You are now requested to make a statement of any 
facts known to you in connection with this case. How¬ 
ever, you are first advised that you are not compelled to 
make a statement, are not promised any favor or con¬ 
sideration for making one, and do so of your own free 
will. If necessary, the statement you make will be 
used in Court at your trial. Having been so 
104 advised, are you willing to make a statement? 

“Last night I went in a beer garden at 7th and 
T Street, Northwest, by myself. I walked over to a 
table where there was two girls and another fellow 



50 


sitting. I asked if I could sit down and they said ‘yea’. 
One of the girls at the table is the same girl that has 
me in trouble now. I bought her a beer. I don’t re¬ 
member what time it was but in a little while her and 
I left and went to another beer garden across the 
street. We both had two bottles of beer there. I asked 
her if she wanted to go to Mikes Place down on 4th 
Street, Southwest and she said yes. We went to Mikes 
place and had about two or three more beer apiece. I 
don’t remember the time but it was about closing time 
when we left. We went riding around and finally 
stopped in the woods where the Officers found me. ~I 
asked her to have intercourse and she asked me if I 
had any money and I showed her some”—the following 
phrase is written in by the defendant, as testified to 
by the Officer—“and promised it to her”—and the 
following is again typewritten. “She and I got in 
the back seat and we had intercourse. From then on 
I don’t remember anything until the Police woke 
105 me up and arrested me. What she says about 
my putting my mouth on her is a false state¬ 
ment. 

“I can read and write and I have read my above 
statement and it is all the truth. 

“Statement finished at 6:10 a.m.” 

Signed, “J. W. McGuinn” and “James G. Bryant, 
Precinct Detective.” 

By Mr. Sommer : 

Q. I have one more question, Officer. Did you question 
him about his having been in the back seat of the car? 

A. He told me that he had the intercourse with the com¬ 
plainant in the rear seat of the automobile. I at this time 
called it to his attention that when he was found asleep in 
the automobile he was in the front seat of the automobile. 

I further called it to his attention that his suit coat 
was lying neatly folded in the center of the rear seat. He 
again insisted that the intercourse occurred in the back 
seat of the automobile. 

109 Cross-Examination : 

110 Q. Did you have occasion to talk to the complain¬ 
ant in this case, Mrs. McPherson? 
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A. I did, sir. 

Q. What time would you say that was? 

A. I talked with her at about 4:15 a.m. on May 3. 

Q. At that time, did she tell you that she had been beaten 
and choked? 

A. She told me at that time that she had been struck and 
choked. 

Q. Did you see any evidence, sir, that is, any marks 
about her face or any marks on her throat that indicated 
she had been beaten or choked? 

A. I saw none, sir. 

• •••••• 

112 Q. Did you ask her whether any of her clothes were 
torn? 

A. I observed no torn clothing. 

Q. As far as you could notice, were her clothes in order? 
A. In so far as I could notice, her clothing was in order, 

• •••••• 

115 Q. That coat that you found, was it in the corner 
of the back seat or either at one end or the other? 

A. I would say, sir, that it was lying almost in the center 
of the seat. 

Q. You said it was folded. Was it folded several times 
like you make a pallet? 

A. No, sir. The coat was laid across the seat. It was 
as if you would pick it up at the neck and lay it down. 

Q. It wasn’t rumpled up or anything like that? 

A. No, sir, it wasn’t. 

Q. I believe you stated it was folded neatly. 

A. It was as you would normally lay a coat down. 

116 Redirect Examination : 

117 Including the time that was spent in the automo^ 
bile driving from the 11th Precinct to headquarters 
and the time I talked to him in the office of the Sex 

118 Squad, I would say it was nearly an hour before he 
admitted that he had sexual relations with the com¬ 
plainant. 

Q. At the time you were doing all this, were you aware 
of the fact that he had been drinking? 

A. I was aware of the fact that he had been drinking, but 
I was also aware of the fact that he fully understood what 
he was doing or saying, his remarks, his demeanor, his 


actions made me certain that he was not under the influ¬ 
ence at the time I was talking to him or taking the statement 
from him. 


• • • • 


120 George H. Robison 

Direct Examination: 

Q. What is your assignment? 

A. I am assigned to the Detective Bureau, Detective 
Sergeant in the Sex Squad. 

Q. Did you have occasion on that date to talk with the 
defendant, John McGuinn? 

A. That was about 9:00 o’clock in the morning in the 
office of the Sex Squad. 

121 The Witness: I questioned the defendant as to 
whether he was with this girl, and he stated he whs. 

I asked him was he in the car and he said that they were in 
his car and he stated that he was there to have sexual re¬ 
lations with her and that he was to pay her some money and 
he stated that after he was going to sleep and when he was 
having relations with the girl he felt her hands going 
through the back of his pants pocket and that was the last 
he remembered until the police officers woke him up. 

122 Cross-Examination. 

By Mr. Mitchell: 

Q. Did you see Mrs. McPherson? 

A. I did. 

Q. Did you observe her appearance? 

A. I did. 

Q. Did she at that time tell you that she had been beaten 
and choked? 

A. She stated that she had been choked. I don’t recall 
that she had been beaten. 

Q. Did you see any evidence of her having been choked? 
A. No, sir. 

123 Q. Is it a fact that he also denied the other ac¬ 
cusation, sodomy? 

A. Yes, sir. 
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143 John I. King 
Direct Examination. 

By Mr. Mitchell: 

144 Q. I will ask you, sir, if you had occasion to see 
the defendant and Mrs. McPherson on or about the 

3rd of May of 1950. 

A. Yes; approximately that date. 

Q. At or about what time was it, sir, that you saw them ? 
A. Around midnight. 

Q. Where, sir, did you see them? 

A. In the Southwest Washington around 4th and C Street. 
Q. Tell us, if you will, sir, what you observed; when you 
first saw them where were they? 

A. They were in an automobile when I first saw 

145 them. 

The Court: In what? 

The Witness: In McGuinn’s automobile. I was trying 
to get a cab to go home at this particular time. It was 
raining. I knocked on the window several times. They 
were embracing. 

I knocked and McGuinn promised to take me home. He 
said he would. I went back into the beer garden and had 
a couple of beers. He taken Mrs. McPherson upstairs. 
They were upstairs having fun, naturally. 

146 Q. Tell us, if you will—you stated that they were 
embracing—tell us, if you will, what their positions 

were, their relative positions, if you can. 

A. I stood on the corner at 4th and C waiting for a cab. 
I saw the rear end or the rear section of John’s automo¬ 
bile. I recognized it due to the fact I had seen his automo¬ 
bile several times, quite a number of years, anyway, and 
I saw some heads in the automobile and I just taken it for 
granted he was there and I walked to the car and knocked 
on the door. There they were embracing. They were 
facing each other, naturally, just in this position (indi¬ 
cating). 

It was raining so I walked back in the tavern. I sat 
at the bar and, naturally, him and his girl came in. 

Q. Did they speak to you when they came in? 

A. Oh, yes. 

Q. How long did you remain there? 

A. I stayed there approximately 25 or 30 minutes, some¬ 
thing of that nature. 

• •••••• 
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148 Q. Thereafter, you saw them when they came into 
the tavern? 

A. That is right. 

Q. Could you then determine their condition of sobriety? 
A. As a layman, I w r ould say they had been drinking. 

Q. Would you say they were drunk? 

A. I would not say they were drunk. I would say they 
had been drinking a great deal. 

149 Q. What were they doing at that time ? 

A. They were drinking, talking, and having fun. 

Q. Were they seated next to one another or across from 
one another, or where were they? 

A. Sitting across from each other, close to each other. 

Q. At a table? 

A. At a table, yes. 

Q. I understand she was seated on one side and he on 
the other, is that right? 

A. That is right. 

• •••••• 


163 Anne H. Franklin 
Direct Examination. 

By Mr. Mitchell: 

Q. Would you kindly state your name? 

A. Anne H. Franklin. 

Q. Miss Franklin, what is your employment? 

A. I am connected with the Women’s Bureau of the 
Metropolitan Police Department. 

#•••••• 

165 Cross-Examination. 

By Mr. Sommer: 

Q. Did you see Mrs. McPherson’s face at the time- 

The Witness : Yes, I saw her face. 

By Mr. Sommer: 

Q. What was the condition of her face? 
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A. On one side of her lip, it was swollen slightly. 

Q. Do you know whether or not she had been to the hos¬ 
pital at the time that you saw her at 8:30? 

A. She had been to the hospital. 

• •••••• 

171 John W. McGuinn 

Direct Examination: , 

/ 

175 We came to a short street. I turned up the short 
street. She said , 1 ‘ What are you going up here for ? ’ ’ 

I said, “Don’t you know?” She said, “How much” or 
“What is in it for me?” 

I had money in my pocket and I said, “Is that what you 
want?” She said, “Yes, give it here.” I said, “I 

176 will give it to you before I take you home,” so I 
continued to go up as far as I could go. 

When we came to the end of the street, she was laying 
back with her head toward the door of the car, the pas¬ 
senger side of the car, and I remember—in fact, we agreed 
that we would have sexual relations for the money that I 
had showed her and the last thing I remember I was getting 
sort of dizzy, and the last thing I remember—I don’t know 
whether I got on her or started to get on her, but the next 
thing I knew was that I was sitting in the car and she had 
her hand down in my pocket. Each time that I would wake 
up, she would say, “Give me what you promised me.” 

The last time I remember—she would wake me up by 
putting her hand in my pocket, and when I woke up I would 
take her hand out and then I would go to sleep and she 
would wake me up by putting her hand in my pocket. After 
that I went asleep again and she woke me up trying to 
search me again and when she woke me up that time she 
said, “Take me home before you get me in trouble,” so 
then I opened the door of the car to take her home. It 
was a short street. I fell out of the car trying to lean out 
of the door to back up. 

I just could get back in the car so I said to her, I said, 
“You see, I am drunk. I can’t drive this car now. I will 
take you home as soon as I get myself straight.” 

I went back to sleep again and the next persons that woke 
me up was the detectives. 

That is all I remember. 


177 
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By Mr. Mitchell: 

Q. Did you ever strike her? 

A. I did not. 

Q. Did you ever have relationship with her by force? 

A. Not before- 

The Court : What was the answer ? 

(Thereupon, the last answer was read by the reporter.) 

The Witness : I never had relationship with her. I don’t 
remember having any. 

By Mr. Mitchell: 

Q. Do you remember having had relationship with her 
on this occasion? 

A. I don’t remember. 

Q. There was testimony by Officer Bryant and he pro¬ 
duced the statement here which you signed which stated 
that you had intercourse with her and it was voluntary. 
Can you explain that statement? 

A. Well, from the position that they caught me in, it 
made me believe that I did but still I wasn’t sure. 

Q. Before this day in question, had you worked? 

A. I had. 

Q. How long had you worked? 

A. I go to work at midnight and work until 8 in 
178 the morning. I had worked that morning from 12 
until 8 in the morning. 

Q. So then you had had no sleep up until that time, is 
that right? 

A. I hadn’t had any sleep. 

Q. Did you ever beat and choke this woman ? 

A. I had no reason to. 

Q. Had she objected in any sense to your petting her 
previously? 

A. She did not. 

Q. She stated that you committed an unnatural sex act 
on her. Did you do such a thing? 

A. I never did. 

Q. When she told you to take her home because, other¬ 
wise, she might get in trouble, did she explain to you what 
she meant ? 

A. She did not. 

• •••••• 
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180 Cross-Examination : 

• •••••• 

184 Q. Who suggested going to Mike’s Place? 

A. I suggested going to Mike’s Place. 

• •••••* 

189 Q. What time did you leave Mike’s Place? 

A. It was about closing time. 

Q. At that time, you decided to go to the Southeast, 
didn’t you? 

A. We went to Southeast. 

Q. And you were not going out into Maryland? 

A. I was not going out to Maryland. 

Q. Can you tell us what your purpose was. then, in going 
to Southeast? 

A. Riding around like we had been doing all the time. 
Q. There was no particular reason at all that you 

190 picked the Southeast rather than some other part 
of town? 

A. I was just riding because I wanted to, and she wanted 
'to, too. 

Q. Who suggested riding? 

A. She didn’t object and I was driving. 

Q. Did you intend to any more than ride at that point? 
A. I did not. 

Q. The place where your car finally was stopped, Douglas 
Road, is very close to the District Line, isn’t it? 

A. It is not. 

Q. How far is it from the District Line? 

A. I would say about three or four miles, I believe. 

Q. Did you know that dirt road you were entering had 
no outlet? 

A. I did. 

Q. When you left Mike’s Place, was it your intention 
to go up that dirt road? 

A. My intention wasn’t to go any particular place. I 
was driving down that way and I stopped by there. 

Q. It was just by accident that you entered that dirt 
road then? 

A. That is right. 

Q. Had you ever been up that dirt road before? 

A. I have. 

Q. Have you ever been up there at night before? 
A. I believe I have. 
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Q. And you knew there were no houses in the immediate 
vicinity, didn’t you? 

A. I know Anacostia. 

Q. Did you hear my question? 

A. Yes, sir. 

Q. Did you know at the time you drove up Douglas Road 
there were no houses within a block from the place where 
you finally came to a stop? 

A. I did. 

Q. Who is the one who spoke first, you or Pearlie Mae 
McPherson? 

The Court: When and where? 

By Mr. Sommer: 

Q. First on the evening. The first time you saw her, 
who spoke first? 

A. You mean in the beer garden? 

Q. Yes. 

A. She spoke first to me. 

Q. WTiat did she say to you? 

A. She bowed and smiled. 

• •#•••• 

193 The Witness: She wanted to drive the car and she 
had hold of the wheel twice. 

By Mr. Sommer : 

Q. She what? 

A. She had the wheel twice and each time I called atten¬ 
tion to her that there was a police in front or scout 

194 car or somewhere near and she would turn the wheel 
loose. 

Q. How many police did you pass between the time from 
Mike’s Place to Douglas Road, Southeast? 

A. Two. 

Q. And it was just the two times the police were there 
that she grabbed the wheel? 

A. No; she let the wheel go after I pointed the police out 
to her because I was afraid we might get locked up. 

Q. But there were only two times that the police in cars 
were there and each time she reached for the wheel? 

A. No; she wanted to drive the car so she reached for 
the steering wheel to drive the car. At the time I let her 
drive the car I saw a scout car. I said to her to turn the 
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wheel loose before we get in trouble. Then she let the 
wheel go and set back on the passenger’s side. • 

Q. The second time she did the same thing the police 
were also there? 

A. She was driving the car again. Then we spotted the 
police car. I said, “There is another scont car. Let the 
wheel go before yon get in trouble.” Then she turned the 
wheel loose again. 

• •••••• 


197 Q. You were with Officer Bryant after your arrest 
for a period of about an hour and fifteen minutes 

before you made any written statement, weren’t you? 

A. I couldn’t say how long. 

Q. He did question you orally for some period of time, 
did he not? 

A. He questioned me, yes, sir. 

Q. During that period of time you steadfastly denied you 
had had anything to do with Pear lie Mae McPherson, isn’t 
that right? 

A. I still believe I didn’t. 

Q. What was it that caused you to change your mind 
just at the time the officer told you he was going to have 
an examination made of your mustache. 

A. They led me to believe that the position they said I 
was in when they questioned me—well, I wasn’t positive 
but they made me believe I did have sexual relations. 

Q. And for a period of an hour and fifteen minutes you 
steadfastly denied that you did have relations, didn’t you? 

A. I believe I did. They made me believe I did. 

Q. Then at one point you suddenly said, “All right, I 
will tell you the truth”, didn’t you? 

A. That is right. 

198 Q. Before the time you admitted you had relations, 
you knew you had relations, didn’t you? 

A. I did not. 

Q. Was there anything in what Officer Bryant said to you 
about examining your mustache that made you change your 
mind? 

A. You can take and put your hands- 

Q. Was there anything in what Officer Bryant said to 
you about an examination being made of your mustache 
that caused you to change your mind and admit you had 
intercourse? 

A. No. .. 



60 


i Q. It was just coincidence that it happened at that time? 
A. That is right. 

Q. Did you tell Officer Bryant that you had some money 
in your pocket and you showed it to the girl before you 
had intercourse with her? 

A. That is right. 

Q. Where was that money? 

A. Up here in my lapel pocket. 

Q. Do you remember Officer Bryant bringing you your 
coat in from the car? 

199 Q. Is it your testimony that you found the $2 in 
the coat which he brought in? 

A. That is right. 

Q. WThere was that coat during the time you were having 
intercourse? 

A. I don’t remember. 

Q. Did he tell you he found it on the back seat? 

A. I don’t remember him telling me where he found it. 

Q. Do you know on which seat you were? 

A. I was on the front seat, but I don’t exactly remember. 
Q. Do you at any time recall getting on the back seat? 
A. I can’t remember. 

Q. Did you remember on the day you made the written 
statement, which is introduced in evidence as Government’s 
1 Exhibit No. 1-A, that you were on the back seat of the car? 
A. They asked me where I was and I said in the back. 
They said, “Are you positive”, and I said, “No, I am not 
sure.” 

Q. You read over the statement which is Government’s 
Exhibit 1-A, did you not ? 

A. I did. 

Q. And you even made a correction in it in your 

200 own handwriting, didn’t you? 

A. I did. 

Q. At the time you read that over, did you also read 
this statement, “She and I got in the back seat and we had 
intercourse”? 

A. I couldn’t swear I had intercourse with her. 

Q. You understand my question, don’t you? 

A. Yes, sir. 

Q. At the time you made this statement, did you read 
that sentence over which I have just read to you? 

A. I might have not been so clear as to the words of the 
statement but it has to be true because I signed it. 

Q. You did read it over, didn’t you? 

A. I glanced it over, yes, sir. 
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Q. You read over the statement very carefully, didn’t 
you? 

A. I glanced over the statement and I believed it to be 
true. 

201 A. I didn’t take a lot of time reading it over, no. 

Q. Did you read it over carefully? 

A. I won’t say too carefully. 

Q. Did you see in the statement when you read it over, 
“She and I got in the back seat and we had intercourse”? 

A. I don’t see how I could because I said that I didn’t 
know whether it was in the back or whether it was in the 
front. 

Q. Did you read over the statement immediately above 
that which reads, “I asked her to have intercourse and she 
asked me if I had any money and I showed it to her?” 

A. I remember that. 

Q. But you don’t remember the sentence following that? 

A. I don’t remember getting in the back seat or the 
front seat. 

Q. Officer Bryant didn’t suggest you were in the back 
seat, did he? 

A. He asked me where was I. 

Q. What did you tell him? 

A. I stated I didn’t know whether I was in the back or 
front. 

Q. When you were questioned, did Officer Bryant point 
out to you you were found in the front seat with your pants 
down ? 

A. Yes, that is right. 

Q. Did he ask you to explain why you said you 

202 were in the back seat when you were found in the 
front seat? 

A. Yes. 

Q. What explanation did you give him? 

A. I told him I didn’t remember whether I was in the 
back seat or front seat. 

Q. Do you have any recollection whatever of getting in 
the back seat? 

A. I can’t remember. 

Q. Do you recall offering the complainant money? 

A. That is right. 

Q. After you offered her money, what did she say? 

A. She said, “That is O.K.,” or “Give it here.” I don’t 
exactly know what she said but I know she accepted it or 
she put out her hand for it. 


62 


Q. Did she reach for the money? 

A. She made a move for it and I told her I would give 
it to her after I taken her home. 

Q. You put it in your pocket? 

A. I put it in this pocket (indicating) and when she 
wasn’t looking I took it from this pocket and put it in this 
pocket (indicating). 

Q. After you took your coat off ? 

A. I might have. I am not positive. 

Q. If you were told it was found in the hack seat, you 
wouldn’t deny that, would you? 

203 A. I was the fellow that had the coat on and didn’t 
nobody pull it off, so I must have put it back there. 

Q. Do you remember putting it back there in a neat 
fashion ? 

A. I do not. 

Q. Did you tell Officer Robison that the complainant was 
feeling through your pockets? 

A. I am positive I did, yes. 

Q. And you remembered that happening, didn’t you? 

A. That is right. 

Q. What were you doing at the time she was feeling 
through your pocket? 

A. I was asleep. 

Q. At the time you made this written statement to Officer 
Bryant, and before you talked to Officer Robison, you didn’t 
put anything in there about her going through your pocket, 
did you? 

A. I told him but I don’t see it. 

204 Q. Can you give us any reason when you made this 
written statement why you didn’t tell Officer Bryant 

that she had reached into your pocket and you had pushed 
her hand out? 

The Witness: More than likely I was excited when I was 
making the statement and I didn’t get time to think. 

• •••••• 

207 Q. Was it your purpose in going up Douglas Road 
to have intercourse ? 

A. It was. 

Q. And yet you don’t know to this day whether you 
finally succeeded? 

A. That I don’t. 

Q. Are you the same George W. McGuinn who was con¬ 
victed on April 2, 1936, of robbery? 
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A. I was not. 

208 (Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury.) 

• •••••• 

212 The Court: They are both records of Gallinger 
Hospital. They were left here by the representative 
of Gallinger Hospital. 

213 The Court: I think I have to sustain your objec¬ 
tion but I am going to have it down here in some 

manner or another. The jury is entitled to know what this 
report says and they are entitled to know from whomever 
it was over there who took it what the situation is and I 
must say I am pretty well out of patience with counsel in 
a case as serious as this is for failing to have this informa¬ 
tion readily available or explain its absence. I simply 
cannot understand it. ' 

Mr. Mitchell: I don’t quite go along with Your 

214 Honor and I don’t see why Your Honor would make 
that statement to me. As I said, and I say it sin¬ 
cerely, in view of the Baxter Griffin case, I think I have 
to rely on what the District Attorney said as to the wit¬ 
nesses who would be here. At no time have I been apprised 
by the District Attorney’s office that that person was not 
available. 

The Court: You knew last week that that doctor was not 
available. 

Mr. Mitchell: I knew after we started the trial. 

The Court: Exactly, and you have had plenty of time 
since then to get whatever, if any, substitutes from Gal¬ 
linger Hospital. For instance, I don’t know and you don’t 
know who made this blue slip or what it is, do you? 

Mr. Mitchell: No, sir. 

The Court: Why don’t you know? 

Mr. Mitchell: Because, as to the first slip on there, I 
had reason to believe that was a record normally kept by 
the hospital. 

The Court : I assume it is. 

Mr. Mitchell: I. didn’t think I had to bother about who 
made it or what it is. 

The Court: I assume it is a report made in the regular 
course of business. I don’t know. I wasn’t over there. 
Why didn’t you inquire? 

Mr. Mitchell: I did inquire. I did everything 
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215 that Your Honor suggested that I should have done. 

The Court: Why don’t you now know what that 
blue slip is? 

Mr. Mitchell: I know what it is. It is the laboratory 
report. That is what it is. 

The Court: Who made it? 

Mr. Mitchell: I don’t know. 

The Court: Based upon what? Do you think it is ad¬ 
missible, by itself, in evidence? 

Mr. Mitchell: Ye::, I do, because it is part and parcel 
of the first sheet. 

The Court: You think it is. You don’t know. I don’t 
know. You are offering in evidence something, the con¬ 
cept of which and the background of which you yourself 
don’t know and I am going to have to adjourn this trial 
in order to find out and it is perfectly ridiculous that I 
should have to. 

Mr. Mitchell: I don’t think I should be castigated in 

this manner. You didn’t see- 

The Court: I am not the one to prepare evidence to 
present to the Court. 

Mr. Mitchell: I don’t think, in good faith, he should 
object to it under the Baxter-Griffin case. 

216 The Court : I am ruling that it is. I will give you 
an opportunity sometime today, between now, rather, 

and 2:00 o’clock, to get whoever it is from Gallinger Hos¬ 
pital, if there is anyone, who can come down here and find 
out what that blue thing is. If you don’t want it in evi¬ 
dence, we won’t bother about it. 

The Court: Mr. Mitchell, this man can be convicted by 
a jury and with a death penalty. Do you mean to say that 

you think you are justified in simply sitting back- 

Mr. Mitchell : I have not sat back. 

The Court: And relying on the United States Attorney 
to present such evidence as you think he should present? 
Mr. Mitchell: No. 

217 The Court: You took ten minutes in your own 
direct examination and that is all. I am going to 

protect the defendant’s rights in this case by giving you this 
time when I should not be called upon to do what you should 
have done long since. 

• •••••• 
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222 Richard M. Rosenberg '' . 

Q. In what connection, sir, are you associated or con¬ 
nected with the District of Columbia? 

A. I am Deputy Coroner for the District. 

223 Q. Doctor, I will ask you—there has been no ob¬ 
jection to that—if you will kindly interpret that 

record to the jury. 

A. It is ‘‘Medical Legal Examination”- 

Q. Keep you voice up, Dr. Rosenberg. 

A. It is a medical legal examination report blank dated 
the 3rd of May, 1950. 

“Name: Pearlie Mae McPherson. 

Color: B. 

A.ge: 24. 

Date of birth: 7-28-26. 

Address: 613 Florida Avenue, Northwest. 

Agency referring case: Sex squad. 

Purpose of Examination: To determine rape. 

Appearance of patient: Normal. 

Clothing, odor of breath, blood specks, bruises: Essen¬ 
tially normal. 

General physical examination: Essentially normal. 

External genitals, appearance of hymen, vagina, cervix 
and adnexa: The introitus readily admits two fingers. 
Uterus normal. Adnexa clear. 

224 Impression, state clearly: Impossible to determine 
if recent intercourse.” 

The signature looks like “P. A. Deitler, M.D.” 

The Court: Let the record show what the Doctor has 
been reading is an official record of Gallinger Municipal 
Hospital. 

The Witness: The interpretation ordinarily would be 
that the possibility of admitting two fingers would rule out 
the virginity of the person ordinarily. Uterus normal 
means she was not pregnant nor the subject or victim of 
any disease. 

The adnexa means the organs that are attached to the 
uterus, to wit, the Fallopian tubes and the ovaries and they 
were clear or negative. 

The impression “Impossible to determine if recent inter¬ 
course”, I cannot interpret that because I don’t know on 
what it was based. Ordinarily evidence of some trauma 
is sought; also smears are made to look for the presence 
of spermatozoa. 
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Bv Mr. Mitchell: 

Q. Then would your opinion be, Doctor, yonr profes¬ 
sional opinion from that report that there was no affirma¬ 
tive finding? 

A. That is right. 

Q. Dr. Rosenberg, what is the accepted and usual proced¬ 
ure followed in performing an examination of a female 
in the instance of a complaint of rape? 

A. Since rape entails violence, as a rule, evidence of that 
is sought over the entire body of the victim; her face 

225 and body and her clothing for tears or evidence that 
she had been dragged or any other violence, and 

particular attention is paid to the private parts, genitalia, 
that is, the inner surfaces; the lower abdomen and the vagi¬ 
nal orifice ordinarily would present evidence of assault; 
scratches, abrasions, bruises, discoloration, and there may 
be blood. 

Q. Is there any affirmative finding on that report that 
you have read from, Dr. Rosenberg, of any objective mani¬ 
festations of those things that you have mentioned? 

A. No. 

Q. Would your examination, the usual accepted exami¬ 
nation, include checking of the respiration, heart beat, and 
things of that nature, Doctor? 

A. It would depend on how soon after the assault oc¬ 
curred. 

Q. If I should tell you, Doctor, that the examination took 
place within a period of approximately three hours from 
the time of the last alleged assault, then what would your 
opinion be? 

A. I would examine the individual’s respiration, blood 
pressure. An individual subjected to rape certainly should 
be disturbed and that would be manifested by increased 
heart rate, increased blood pressure and increased respira¬ 
tion. 

Q. I will ask you, Doctor, on that report that you have 
read from is there any indication of any affirmative 

226 finding of any excitement, any increased heart beat? 

A. No. 

• •••••• 

228 Mr. Mitchell: Then may I put it this way, Your 
Honor ? What would you expect to find in the instance 
of where a person had been struck in the face, choked and 
dragged for a distance of approximately 40 feet; subjected 
involuntarily to an act of cunnilinguist for an unstated 
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period and subject also to three distinct acts of intercourse, 
all of which were painful? 

Mr. Sommer: Your Honor, again I object to the part of 
the statement that states she was dragged 40 feet because 
I think the doctor Vtestimony would tend to show more cir¬ 
cumstances than are here in evidence. 

The Court : I think that is true, Mr. Mitchell. Leave that 
part out. 

Mr. Mitchell: What would you expect to find, Doctor, 
in the instance of a person having been subjected to an act 
of cunnilinguist for an extended period of time, three dis¬ 
tinct acts of intercourse, all of which were involuntary and 
painful? What objective manifestations would you expect 
to find? 

The Court: I think you have got to add to that painful 
because the girl had had two operations. 

Mr. Mitchell : Over a year before. 

The Court: Is that right, for some period of time? 

Mr. Sommer: I think the question should include the 
fact that the pain was not in the region of the vagina 

229 but she testified as to her stomach. 

The Court: Yes. 

Mr. Sommer: And that the operations were as a result 
of pregnancies, both of which had occurred a year and two 
years prior to the incident in question. 

The Court: Now, do you have your hypothetical situa¬ 
tion, Doctor? 

The Witness: Yes, Not necessarily anything. Assum¬ 
ing that the individual had been subjected to the various 
things claimed, there might be some swelling of the parts, 
some increased redness, some inflammatory reaction but not 
necessarily. There could be nothing. That is, it is pos¬ 
sible that all of that could happen without any manifesta¬ 
tion other than the presence of spermatozoa. That is the 
material discharged by the male- 

The Court : I am asking you to assume, as a fact, there 
is no evidence in this hypothetical case, one way or the 
other, as to whether there was an ejaculation. 

Mr. Mitchell: I think there is. As a matter of fact, I 
think Your Honor brought it out here in the court room, 
but she said there were three distinct acts. 

230 The Court: That is right, but she didn’t say, and 
I followed it rather carefully, whether there was ever 

an ejaculation. There is no evidence one way or the other. 
We just don’t know. 




: 68 


By Mr. Mitchell : 

Q. Then may I ask this question, Doctor? In the in¬ 
stance that there was an ejaculation, I will ask you, Doctor, 
what is the life history of the spermatozoa? 

A. That is very variable. Assuming that they were 
deposited, there are emissions from males that contain no 
spermatozoa. Assuming that they are there, the length of 
time they survive depends upon the situation in which they 
find themselves. In other words, the sercretions present 
sometimes promptly destroy them. However, they should 
be there for a period of three hours of more. 

Mr. Mitchell: Your witness. 

Cross-examination. 

By Mr. Sommer: 

Q. Dr. Rosenberg, if the man who performed the act of 
intercourse in the hypothetical situation given to you, if 
he had ejaculated because of the cunnilingual act which im¬ 
mediately preceded the entrance, would you, in such ex¬ 
amination, expect to find- 

Mr. Mitchell: Objection. 

Mr. Sommer: Expect to find spermatozoa? 

231 The Court: I overrule the objection. 

The "Witness: The presence of spermatozoa would 
depend strictly on whether an ejaculation was had within 
the individual and that there was spermatozoa present in 
it- 

By Mr. Sommer: 

*•»*** 


Q. Doctor, I am asking you whether an emission occurred 
immediately before the entrance of the male into the female, 
if it had occurred immediately before that, would you expect 
to find the excretion in the female at the time of your 
examination? 

A. From the ejaculation prior to the act? 

Q. Yes. 

A. That would be possible but improbable. In other 
words, if he introduced his parts immediately following the 
ejaculation, it is possible a very small amount of that 
232 material would be carried in. To find it would prob¬ 
ably be difficult. 
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Q. Doctor, so far as the ability of a man to ejaculate, 
what effect does the presence of alcohol in the blood have 
upon his ability to ejaculate at such a time? 

A. I am afraid I cannot answer that. In most individuals, 
alcohol—and I am assuming you mean in excess, that is, 
the individual is at least somewhat drunk—tends to diminish 
the activity. However, that is not hard and fast. It is 
not a strict rule. 

• •••••• 

255 John W. McGuinn 

Cross-Examination —Resumed. 

Q. Mr. McGuinn, were you convicted in the District Court 
of the United States by entering a plea of guilty to the 
crime of simple assault on May 15, 1936 ? 

A. Yes, sir. 

• • • • • • * • 

269 (The jury was excused at 3:10 o’clock p. m., until 
9:45 o’clock a. m., November 21,1950.) 

The Court: I deny Defendant’s No. 1. 

« 

(Defendant’s Prayer No. 1 is as follows:) 

You are instructed that the written statement of the 
defendant which has been introduced into evidence is an 
exculpatory statement and the Government must prove 
its falsity beyond a reasonable doubt. If you find that the 
Government failed to do this then you must find the defend¬ 
ant not guilty. 

Young v. U. S., 87 Fed. 2d 200. 

The Court : What have you to say as to No. 2? I think 
that is probably substantially accurate. 

Mr. Sommer: I only object to the use of the word “mor¬ 
tal”. 

The Court: I was thinking the same thing. 

Mr. Sommer: That means death. 

Mr. Mitchell: That is in the case cited. 

The Court: I don’t know the Hoffman case. I know the 
Ewing case, of course. 

270 I will consider No. 2 and let you know in the morn¬ 
ing, Mr. Mitchell. 

Mr. Mitchell: Yes, sir. 
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(Defendant's Prayer No. 2 is as follows:) 

You are instructed that you must find that the force 
and threats which the complainant alleged were made 
and used were such in fact as had the effect of putting 
her in mortal fear, that is, fear of death or great 
bodily harm; fear that so overpowered her that she 
dared not resist. If you find they were not such then 
you must find the defendant not guilty. 

Ewing v. U. S., 135 F2 633 
State v. Hoffman, 280 N. W. 357 
Denied as framed 
HAS 

The Court: No. 3 is all right as far as it goes. I don't 
think it goes far enough, though. There must be some 
corroboration but that can be circumstantial in the form 
of other evidence and it is for the jury to say whether or 
not there is sufficient evidence to corroborate. That is 
generally my idea of the instruction in that regard. 

Do you have anything to say in regard to that, Mr. 
Sommer ? 

Mr. Sommer: I agree with Your Honor the jury may take 
a layman’s view of corroboration and they must have ex¬ 
plained what corroboration means. 

271 The Court : I will pass No. 3 also but I will grant 
one on the subject of corroboration. 

Mr. Mitchell : Let the record show the objection to the 
denial 

(Defendant's Prayer No. 3 is as follows:) 

You are instructed that in a rape prosecution it 
is necessary and required that there be corrobora¬ 
tion to support the prosecutrix' story. If you find that 
the complainant's story is not corroborated then you 
must find the defendant not guilty. 

Kidwell v. United States, 38 App. D. C. 566 
Ewing v. United States, 135 F2 633. 

Denied as framed 
HAS 

The Court : I deny No. 4. 

Mr. Mitchell : Objection to the denial of that. 
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(Defendant’s Prayer No. 4 is as follows:) 

Yon are instructed that if yon find after a careful 
analysis of the evidence that two (2) hypotheses ap¬ 
pear, namely, one leading to the defendant’s innocence 
and the other leading to the defendant’s guilt, then 
you must follow the hypothesis leading to the defend¬ 
ant’s innocence and find the defendant not guilty even 
though the hypothesis leading to the defendant’s guilt 
is the more probable. 

272 Denied 

HAS. 

The Court: I am going to deny 5, as drawn, and I will 
give my instruction on reasonable doubt. I don’t want to 
change it in one case because there may be an impression 
given to the jury that it should not have. You, of course, 
can argue the substance of 5 but I will give my usual in¬ 
struction on that. 

Mr. Mitchell: I do not want Your Honor to feel that I 
want these things in seriatim as given. I had not numbered 
them specifically because we usually discuss them and Your 
Honor can make them as you see fit. 

(Defendant’s Prayer No. 5 is as follows:) 

You are instructed as a matter of law that the bur¬ 
den of proof is always upon the prosecution to estab¬ 
lish each and every element of the offense beyond a 
reasonable doubt. It is not sufficient to establish a 
probability though a strong one, arising from the doc¬ 
trine of chance that the fact charged is more likely to 
be true than the contrary, but the evidence must es¬ 
tablish the truth of the fact beyond a reasonable doubt. 

Denied as framed 
HAS 

273 The Court: I will grant 6, in substance. I give 

that anyway. The only value of numbering them is 
that it helps us in the discussion of them. 

Mr. Mitchell: Yes. 

(Defendant’s Prayer No. 6 is as follows:) 

You are instructed as a matter of law that a defend¬ 
ant is presumed to be innocent He is not required to 
prove himself innocent or to produce evidence at all 
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on that subject. In considering the testimony, yon 
mnst consider it and view it in light of this presump¬ 
tion with which the law clothes a defendant. It is a 
presumption that abides with him throughout the trial 
of the case until the evidence convinces each individual 
juror of his guilt beyond a reasonable doubt. 

Granted in substance 
HAS. 

The Cotjet: I will grant No. 7, in substance. 

(Defendant’s Prayer No. 7 is as follows:) 

You are instructed that in criminal cases the entire 
burden of proof is upon the Government, from the 
beginning to the end of the trial, and this burden of 
proof never shifts from the Government to a defend¬ 
ant, and the defendant is not bound to explain anything, 
and his failure to explain anything connected with the 
case, cannot be considered by you as a circumstance 
tending to prove his guilt. 

274 Granted in substance 

HAS. 

The Cotjet: I will grant No. 8 in substance. 

(Defendant’s Prayer No. 8 is as follows:) 

You are instructed that if you determine the fact 
to be that any witness has testified falsely about a 
material fact concerning which he could not reasonably 
have been mistaken, you have a right to disregard any 
or all of said witness’ testimony. 

Granted in substance 
HAS. 

Mr. Sommer: Your Honor, referring to No. 7, the last 
part of it says 4 ‘his failure to explain anything connected 
with the case, cannot be considered by you as a circum¬ 
stance tending to prove guilt.” I think that is too broad a 
statement of the law. 

The Couet : I am not going to put it that way. I will use 
my general instruction in that regard. 

I don’t see any justification for No. 9 although I guess 
that is probably the law. It is the last clause in No. 9 that 
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gives me the trouble. At first she said that she did. She 
jumped out and ran away and that is opposition. It is 
a different kind of opposition, perhaps, from some other 
but it is opposition. 

275 Mr. Mitchell: There is no mention that anything 
had been said by her. As far as her testimony is 
concerned, at the time she jumped out nothing had been 
done. 

The Court: Except he told her what was going to be 
done. 

Mr. Mitchell : She got out at that time. There had been 
no force- 

The Court : Except he told her what he was going to do 
on the way over there and that is when she jumped out and 
he put her back in the car and he pushed her, so she did 
oppose. I will grant No. 9 in substance in some form. 

(Defendant’s Prayer No. 9 is as follows:) 

You are instructed that if you find that the com¬ 
plainant at the time was conscious, had the posses¬ 
sion of her natural, mental and physical powers and 
was not overcome or terrified by threats, or in such 
a place and position that resistance would have been 
useless, then the complainant’s failure to oppose con¬ 
stitutes consent and you must return a verdict of not 
guilty. 

Granted in some form. 

HAS. 


The Court: What is 10 all about? 

Mr. Mitchell: I am going to argue he did not produce 
the doctor here. 

The Court: I have denied that. You can argue 

276 the failure to produce- 

Mr. Mitchell: Neither did they observe the girl’s 
pants and so on. 

That is objected to? 

The Court: Yes. 

(Defendant’s Prayer No. 10 is as follows:) 

You are instructed that the defendant has a right to 
show the spirit and temper with which the prosecution 
has been conducted, and if it has been brought to bear 
against the accused he has a right to bring it to your 
attention. 



74 


United States v. Dowden, Fed. Case No. 14,990a. 
Denied. 


HAS. 


The Court: I deny 11 because there is no basis for it 
in this case. Who are you talking about, the doctor? 

Mr. Mitchell: Yes. 

The Court : You could get in touch with hi m . 

Mr. Mitchell : No, I couldn ’t. I didn ’t know he wouldn’t 
be here. 

The Court: Let’s not go all over that. You could have 
seen long ago the records of the hospital. You could have 
found out the name of the doctor. You could have learned 
that the doctor was not there any more but that he was 
somewhere else. You could have written, for in- 
277 stance, for whatever information you wanted. 

Mr. Mitchell: There was the notice telling me 
he was going to be here and I assumed that he would be 
| present. Also that requirement requires five days’ notice. 

I I don’t know what you are shaking your head about. When 
I found out that he wasn’t here, Officer Robison told me. 

The Court : All I have to say about that is that I would 
have known what that doctor was going to say before. 

Mr. Sommer: Mr. Mitchell is not precluded from calling 
him as a witness. 

Mr. Mitchell: Is Your Honor mindful of the fact that 
the statute requires that I be sent the notice of witnesses 
who are subpoenaed and who are going to be here? 

The Court: Yes. 

Mr. Mitchell: I would like to ask if the record reflects 
that the doctor was ever subpoenaed. 

The Court: I don’t understand you. 

Mr. Mitchell : I would like to know if the record shows 
that the doctor was ever subpoenaed. 

Mr. Sommer: If the Court please, the record will show 
that Mr. Mitchell obtained a continuance last June. 

The Court: The record shows that Dr. Dietler, Gal- 
linger Hospital, examined the complaining witness with 
the notation “No longer employed. Not to be found.” There 
was an attempt to serve him. 

i 278 I only passed two of the prayers, No. 2 and No. 3, 
didn’t I? 

Mr. Sommer: Yes. 

The Court : I deny No. 11. 

(Defendant’s Prayer No. 11 is as follows:) 

You are instructed that if a witness is not produced 
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who is peculiarly available to one side or the other, 
then you have a right, if you wish to do so, to draw 
the inference that the testimony of that absent wit¬ 
ness, the witness who was not called, would be un¬ 
favorable to the party that has failed to call the wit¬ 
ness, unless the absence of the witness is sufficiently 
accounted for or explained. 

Billeci et al v. United States, D. C. App. Nos. 10,525 
and 10,526 

Egan v. United States, 287 Fed. 958 

Rostello v. United States, 36 F. 2d 899. 


The Court: I deny No.12. 

(Defendant’s Prayer No. 12 is as follows:) 

You are instructed that under our system of law 
the only foundation for verdict of guilty against the 
defendant is that the entire jury shall believe from the 
evidence, beyond a reasonable doubt, and to a moral 
certainty, that the defendant is guilty as charged in 
the indictment, to the exclusion of every prob- 
279 ability of his innocence. 

You are, therefore, instructed that if the con¬ 
duct of the defendant upon a reasonable hypothesis, 
can be reconciled with his innocence, then you must 
find him not guilty, for the law is that the Government 
must establish the defendant’s guilt to the exclusion 
of every other reasonable hypothesis than that of 
guilt of an accused. 

Denied. 

HAS. 


Mr. Mitchell: Again let the record show that there is 
a specific objection to all of these. 

The Court: Yes. 

Are there any others now? 

Mr. Sommer: Your Honor, I assume in instructing the 
jury, you will instruct that intoxication is not a defense 
for either of these charges. 


(Thereupon, at 3:25 o’clock p. m., the trial was recessed 
until 10:00 o’clock a. m. the following day, November 21, 
1950.) 


• • • 


• • • • 
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280 ' Washington, D. C., November 21,1950. 

The above-entitled matter came on for further trial be¬ 
fore the Hon. Henry A. Schweinhaut, United States Dis¬ 
trict Judge, and a Jury, at 10:00 o’clock a. m. 

281 The Court: I have two troubles with amended 9. 

One is the same I mentioned yesterday as to your 

original 9, the fourth line, where you say, “then the com¬ 
plainant’s failure to oppose constitutes consent”. That 
again, as I say, asks the Court to instruct the jury that 
she failed to oppose and she said she did oppose and then, 
in your last sentence, I have some difficulty with that. 

“It must also be established that the defendant 
intended to accomplish his purpose against all re¬ 
sistance”. 

I don’t know any proposition of law that says that. 

Mr. Mitchell: That was the exact prayer that was in 
the Ewing case. 

The Court: Does the opinion show it? 

Mr. Mitchell: No, the opinion does not. I got it from 
the original jacket signed by a judge of this court grant¬ 
ing it. 

The Court: I will deny your 9 as framed. I don’t know 

quite how I will put that. 

282 Mr. Mitchell: Objection. 

The Court: 9 and 9 (Amended), I will deny as 

drawn. 

(Defendant’s Prayer No. 9 (Amended) is as follows:) 

You are instructed that if you find that the complain¬ 
ant at the time was conscious, had the possession of 
her natural, mental and physical powers and was not 
overcome or terrified by threats, or in such a place and 
position that the resistance would have been useless, 
then the complainant’s failure to oppose constitutes 
consent and you must return a verdict of not guilty. 
You are further instructed that fear and threats must 
create a reasonable apprehension of immediate great 
bodily harm, accompanied by a showing of force with 
an apparent power and intent to carry out such threats. 
It must also be established that the defendant intended 
to accomplish his purpose against all resistance and 
unless these facts are shown to you beyond a reason¬ 
able doubt, you must find the defendant not guilty. 

Denied as framed. 


HAS. 
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The Court : I will grant No. 13. I will grant it in sub¬ 
stance because I say substantially that in my general 
charge. 

(Defendant’s Prayer No. 13 is as follows:) 

You are instructed that the arrest and prose- 
283 cution of the defendant is no evidence of guilt 
and these facts are not to be considered by the 
jury as evidence of anything in this case. 

Granted in substance. 

HAS. 


The Court: What have you to say as to 14? 

Mr. Somber: 14, I don’t think is substantiated by the 
evidence. It assumes, in the first place, there is a mere 
narration. There is no evidence of that at all. 

The Court : It was a narration coupled with excitement 
and weeping. 

Mr. Sommer: That is correct, Your Honor. In other 
words, there is no evidential basis for giving an instruction 
on mere narration. 

The Court: I deny No. 14. 

Mr. Mitchell: Objection. 

(Defendant’s Prayer No. 14 is as follows:) 

You are instructed that the mere narration to a third 
party is not to be considered as an alarm or outcry 
to substantiate the prosecutrix’s testimony that the 
defendant had intercourse with her forcibly and against 
her will. 

Denied. 

HAS. 

The Court : I will deny 15 as drawn. 

284 Mr. Mitchell: Denied as framed, you say? 

The Court: Yes. 

(Defendant’s Prayer No. 15 is as follows:) 

You must find not only an entire absence of mental 
consent or assent, but there must be the most vehement 
exercise and use of every means or faculty within the 
woman’s power to resist the penetration of her person 
and this must be shown to persist until the offense is 
consummated, unless the power of resistance is over¬ 
come by threats of force or violence sufficient under 
the circumstances to produce a reasonable apprehen¬ 
sion of immediate great bodily harm. No mere gen- 
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eral statements of the prosecutrix involving her con¬ 
clusion, that she did her utmost to resist will suffice 
to establish this essential element of the crime of rape; 
namely, that of resistance. The jury must further 
take into consideration all of the acts done and the 
circumstances surrounding the acts in determining 
whether there was resistance, and unless the jury is 
convinced beyond a reasonable doubt that the prose¬ 
cutrix did resist within the limits of her mental and 
physical ability under the circustances of the case, 
then your verdict must be for the defendant. 

Denied as framed. 

HAS. 

285 The Court: I deny No. 16 as drawn. I state that 
in my general instructions, in substance. 

(Defendant’s Prayer No. 16 is as follows:) 

You are instructed that every fact necessary to 
constitute the offense charged must be proven beyond 
a reasonable doubt, and that if there is a reasonable 
doubt as to any such fact, you shall acquit; that the 
result of the evidence must be to exclude every reason¬ 
able hypothesis of innocence, and be consistent only 
with the guilt of the accused; that you are not at lib¬ 
erty to guess, and where a fact is susceptible of two 
interpretations, one of which is consistent with the 
innocence of the accused, you must not adopt that in¬ 
terpretation which incriminates the defendant, but 
rather must accept and apply that hypothesis leading 
to the defendant’s innocence. 

Denied as framed. 

HAS. 

The Court: Is that all? 

Mr. Mitcheul : That is all. There were others that Your 
Honor said you would pass on today. 

The Court: Yes, they were No. 2 and No. 3. The law is 
pretty clearly enunciated on the subject of both of those 
in the Ewing case and that case does not support either of 
those prayers, as drawn, so I will deny them as drawn 

286 and I will instruct the jury substantially that there 
should be some corroboration of the testimony of 

the complainant in a rape case; that that corroboration 
need not be by direct positive evidence or eye-witness testi¬ 
mony but can be corroborated by circumstances and, in 
considering the question of whether there is corroboration 



79 


they take the entire evidence into consideration; so I will 
deny 2 and 3 as framed. 

Bring in the jury. 

(Thereupon, the jury returned to the courtroom and took 
their places in the jury box.) 

The Court: Proceed, Mr. Sommer. 

Mr. Sommer : May it please the Court, ladies and gentle¬ 
men of the jury—I should say lady and gentlemen of the 
jury, since I see that only one lady has survived defense 
challenge. 

Mr. Mitchell: I object to that. 

The Court: Ladies and gentlemen, you will ignore the 
reference to a juror or jurors surviving challenges. That 
is an improper argument and should not be considered by 
you at all, so just forget it. 

Proceed, Mr. Sommer. 

(Mr. Sommer then concluded his summation to the jury 
in behalf of the United States.) 

Mr. Mitchell: May we approach the bench, Your Honor? 

The Court: Yes. 

287 (Thereupon, counsel approached the bench and 
the following proceedings were had out of the hear¬ 
ing of the jury:) 

Mr. Mitchell: Because I didn’t want to interrupt his 
trend of argument, I didn’t say anything about it at the 
time, but I want to call this to Your Honor’s attention. 
He made comment to the jury on my failure to make an 
opening statement. As I view the law, no comment is to 
be made at all with regard to my failure to make an open¬ 
ing statement. It is my right to make it or not make it. 

The Court : I think that is probably true. I noticed that 
he did it but I don’t think it amounts to anything. Why 
don’t you tell them you don’t have to make it? 

Mr. Sommer: Your Honor, my statement was that the 
defendant has a right either to make an opening statement 
or not to make one and that apparently he did not make one 
because, at that point, he didn’t know what the evidence 
would disclose. 

The Court: I missed that although I have been paying 
attention, but I missed it completely. I think that is a 
legitimate argument if that is what you said. 

Mr. Sommer : That is. what I said. 
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Mr. Mitchell: Then he went on to tell why I didn’t 
do it. 

The Court: He is asking the jury to draw that infer¬ 
ence. 

288 Mr. Mitchell: That is right and no inference is 
to be drawn from my failure to make an opening 

statement, none at all. 

The Court: I think that statement is proper. 

Mr. Mitchell: I object to it, Your Honor. 

The Court: Yes. I won’t say anything about it at all. 

(Thereupon, counsel resumed their places at the counsel 
table and the following proceedings were had in the hear¬ 
ing of the jury:) 

(Mr. Mitchell summed up to the jury in behalf of the 
defendant.) 

(Mr. Sommer summed up to the jury in rebuttal.) 

289 Charge to the Jury 

The Court: Ladies and gentlemen, there are certain 
principles of law which are applicable to all criminal cases 
and I am sure all of you, by now, are reasonably familiar 
with them but I will, nevertheless, repeat them. 

The first of these general principles is that the indict¬ 
ment in a criminal case is not evidence. The fact that a 
grand jury returned an indictment is not evidence. In a 
grand jury proceeding evidence is offered by the Govern¬ 
ment because only two things are required; one, that they 
find probable cause that a given crime has been committed 
and, two, some probable cause to believe that a given in¬ 
dividual is the one who committed it so the indictment is 
nothing but an accusation or a charge and of that charge 
the defendant in a criminal case is presumed to be inno¬ 
cent and that presumption prevails unless, after a full 
and fair consideration of the evidence, the jury should 
be satisfied beyond a reasonable doubt of his guilt because 
it is never necessary for a defendant to disprove or rather, 
to put it another way, it is not necessary for a defendant to 
establish his innocence. It is always incumbent upon the 
Government to establish his guilt as to each element of 
the offense which happens to be in the charge at a given 
time. 

Reasonable doubt is just what the term itself implies. It 
is a doubt which is reasonable and it is a doubt which is 
based upon reason. It arises out of the evidence in 
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290 the case or lack of necessary evidence in the case. 
It is the kind of doubt which after a full and fair 

consideration of all the evidence, will leave a juror’s mind 
so undecided that he does not have an abiding conviction 
of guilt which he believes would remain unshaken by fu¬ 
ture thought and deliberation; to put it another way, the 
kind of doubt as would cause a reasonable, thoughtful per¬ 
son to hestitate to act if confronted with a matter of im¬ 
portance concerning his own affairs. 

But the doubt that the law contemplates can never arise 
from whim or caprice nor from speculation nor conjecture. 
It cannot arise from a reluctance to convict through feel¬ 
ings of sympathy or mercy. The reasonable doubt about 
which the law talks can only come into being if it is based 
upon a conscientious belief after a study of the evidence 
that there is really reason to doubt the guilt of the de¬ 
fendant and, of course, it probably should go without say¬ 
ing that it does not imply proof beyond all doubt because 
happenings between human beings seldom can be estab¬ 
lished to an absolute certainty and the law does not re¬ 
quire it. 

Another general principle of law is that having weighed 
the evidence in a case, if you believe it to be in balance, that 
is to say, that it gives equal support—I am now talking 
about the evidence—that it gives equal support to the 
hypothesis of innocence as it does to the hypothesis of guilt 
then you must acquit because the evidence should 

291 exclude the hypothesis of innocence reasonably 
viewed, and reasonably evaluated. 

In judging the weight of the evidence, it is necessary, 
of course, for you to take into account the testimony of 
every individual who took the witness stand and that in¬ 
cludes, in this case, the defendant because in this case the 
defendant testified. He thus becomes a witness and his 
credibility is in issue just as that of every other person who 
takes the stand. 

To the task of evaluating the testimony of witnesses, 
bring your own common sense, your own experience in life; 
your knowledge of human nature; your ability to judge 
of people. Consider the sources of knowledge they may 
have, the opportunity for observation; their intelligence as 
you may discern it; their manner and demeanor on the wit¬ 
ness stand. Ask yourselves whether the stories they told 
are plausible or implausible. Are there inconsistencies in 
their stories, and, if so, is it the kind of inconsistency that 
you normally expect or certainly would not be surprised 
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to find in the statement of a truthful person or is the kind 
of inconsistency that finds itself associated with falsehood, 
not with truth? Many factors enter into the question of 
the credibility of witnesses and your, the jury’s, evalua¬ 
tion of a witness but I would say the principal factor is the 
first one I mentioned, your own good commonsense. 
292 If you believe anyone testified falsely concerning 
a matter as to which he could not reasonably be mis¬ 
taken, you may disregard his testimony, either wholly or 
in part, if you see fit and, on the question of credibility, it 
was shown that the defendant has been at some time in the 
past convicted or pleaded guilty to a charge of simple as¬ 
sault or assault, whatever it was. In any case, that fact is 
not evidence of guilt in this case. It is admissible only 
as bearing, if you think it does, upon the question of his 
credibility as a witness and his veracity. 

This indictment is in two counts. There are two charges 
here, as you have been told. The first one charges the 
crime of rape or carnal knowledge, as it is known" in our 
law and it is a very simple statement: 

“On or about May 3, 1950, within the District of 
Columbia, John W. McGuinn had carnal knowledge 
of a female named Pearlie Mae McPherson forcibly 
and against her will.” 

That is the charge of rape. 

The second count, the second accusation is a different 
offense altogether. That charge is as follows: 

“On or about May 3, 1950, within the District of 
Columbia, and on the same occasion as that set forth 
in the first count of this indictment, John W. McGuinn 
committed a certain unnatural and perverted 
293 sexual practice with Pearlie Mae McPherson, 
a female person.” 

As to the second charge, nothing more need be said ex¬ 
cept that these general principles of law that I have dis¬ 
cussed, of course, apply to the second charge. It needs no 
further elaboration. 

The first count does require some comment by the Court. 

Rape is defined in the law as the act of having unlawful, 
carnal knowledge of a woman by force and against her 
will. The force may be actual or constructive or both. 
It is constructive when the acquiescence on the part of the 
woman is secured by fear or intimidation. The act of hav- 
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ing carnal knowledge is held to have occurred even though 
there is the slightest penetration. 

As I have told you before, each element of that offense 
must be established beyond a reasonable doubt. The ele¬ 
ments are clearly set forth in the charge. First, the de¬ 
fendant must have had carnal knowledge with this girl. 
Second, it must have been against her will and, therefore, 
by force or intimidation, putting her in fear or both. 

It is held, almost always and definitely, I think, in this 
jurisdiction, that some corroboration of the testimony of the 
complainant in a rape case should be made or there should 
exist some corroboration. That does not mean direct posi¬ 
tive testimony. It doesn’t require an eyewitness cor- 

294 roboration. What the law contemplates, when it 
speaks of corroboration in a rape case, is that there 

must be some circumstance or circumstances, in addition to 
the story of the complainant which has the circumstantial 
effect of corroborating her testimony. It is simply the 
question of fact; taking the whole of evidence introduced 
on behalf of the Government and that on behalf of the de¬ 
fendant and putting it all on the table, studying and ex¬ 
amining all of it and then do you find the existence of some 
corroboration of the statement of the complaining witness. 

As I have said to you, in the charge of rape there must 
be an absence of consent unless the consent is induced by 
putting the woman in fear of grave bodily harm or death or 
by the exercise of actual force against her person in order 
to induce the consent. 

I think I will read a brief statement from a leading case 
on this subject of resistance which puts it quite succinctly, 
I believe. 

The resistance on the part of the woman, which is shown 
in evidence in order to show the absence of consent, does 
not have to be to the point of exhaustion at all. It has got 
to be reasonable resistance but it does not require that a 
woman has to fight until she is either beaten up very se¬ 
verely or until she is simply exhausted and cannot 

295 defend herself any longer. The law does not require 
that. An appropriate statement in the matter is this : 

The importance of resistance is simply to show two elements 
of the crime, carnal knowledge by force and the non-consent. 

The jury must be fully satisfied of their existence, that 
is, those two elements, in every case by the resistance of 
the complainant. If she had the use of her faculties and 
physical powers at the time and was not prevented by 
terror or the use of brutal force, some resistance by the 
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complainant is necessary and important but to make the 
crime hinge on the uttermost exertion the woman was phys¬ 
ically capable of making would be a reproach to the law as 
well as an insult to one’s common sense. 

Another statement is this: 

Consent is not shown when the evidence discloses re¬ 
sistance is overcome by threats which put the woman in 
fear of death or grave bodily harm or by these combined 
with some degree of physical force. Consent then is a de¬ 
fense to the first if it was not induced by fear or force or 
both. If it was not thus induced, consent then would be 
a defense to the first count of this indictment. 

Consent, under any circumstances, is not a defense to 
the second count of the indictment. It is a defense 
296 only to the rape charge, not to the other charge. 

I don’t understand that intoxication is claimed as 
a defense to either but, since it found its way into the argu¬ 
ment, I should say to you that intoxication is not a defense 
to either of these charges. 

Your possible verdicts are three, members of the jury; 
one, not guilty as to the first count, the rape charge; one, 
not guilty; two, guilty; three, guilty with the death penalty. 

The statute in this jurisdiction provides that if a jury 
find^the defendant guilty of rape, it may add to its ver¬ 
dict the words “with the death penalty” so there are three: 
Not guilty; guilty; guilty with the death penalty. 

As to the second charge of the indictment, your verdict 
will be either not guilty or guilty. 

Is there anything else, gentlemen? 

Mr. Sommer: I have nothing further, Your Honor. 

Mr. Mitchell: No. 

The Court: You may take the case. 
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